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SYLLABUSBY THE COURT

1. “Prohibition liesonly to restrain inferior courts from proceeding in causes over
whichthey havenojurisdiction, or, inwhich, havingjurisdiction, they areexceading thar legitimate powers
and may not be used asasubdtitute for writ of error, goped or certiorari.” Syllabuspoint 1, Sateexrd.
Miller v. Reed, 203 W. Va. 673, 510 S.E.2d 507 (1998).

2. “Actionswhereinagaeagency or officd isnamed, whether asaprinapd party
or third-party defendant, may be brought only inthe Circuit Court of KanawhaCounty.” Syllabuspoint

2, Thomas v. Board of Education of McDowell County, 167 W. Va. 911, 280 S.E.2d 816 (1981).



Per Curiam:

Thiscasewasfiled pursuant totheorigind jurisdiction of thisCourt. David Stewart, Sate
Superintendent of Schools, and the West Virginia Department of Education, petitioners herein and
defendantsbd ow (hereinafter collectively referred to as” State Superintendent”), seek awrit of prohibition
to prevent the Honorabl e Jack Alsop, Judge of the Circuit Court of Clay County, respondent, from
proceeding with theunderlying actionfiled by TeresaRamsey, respondent hereinand plaintiff below
(hereinafter referred to as“Ms. Ramsey”).! The State Superintendent filed amotion to dismissonthe
groundsof improper venue. Thecircuit court denied themotion. Now, we are asked to decidewhether
prohibitionliesto prevent the drcuit court frominduding the State Superintendent in the underlying action.
Based upontheparties argumentson goped , the record designated for gppe late review, and the pertinent

authorities, we reverse the decision of the Circuit Court of Clay County and grant the writ.

l.
FACTUAL AND PROCEDURAL HISTORY
Thiscase originated as an adminigrative complaint lodged by Ms. Ramsey againg the
Board of Education of Clay County (hereinafter referred to as“Clay County Board”). 1n 1998, Ms.
Ramsay filed agrievance againg the Clay County Board after it failed to acoept her bid on acontract for
aschool busroute. Ms Ramsey thenfiled aLevd 1V dtizen' sgpped from theadversedecison with the

Sate Superintendent on December 3, 1998. On December 7, 1998, the State Superintendent summarily

The Board of Education of Clay County, whichwasaso named asadefendant in the underlying
action, hasfiled aresponse herein indicating it takes no position on the merits of this dispute.
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dismissed the appeal concluding that Ms. Ramsey failed to state grounds required for an appeal.

Ms. Ramsey did not seek an gpped of the State Superintendent’ sdismissa inthecircuit
court. Ingtead, in Juneof 1999, Ms. Ramsey filed acivil complaint inthe circuit court againgt the Clay
County Board seeking monetary damagesfor the Clay County Board' sfallureto award her the contract
for the schoal busroute. The Clay County Board filed amation to dismissthecomplaint. The arcuit court
found that, asamaiter of law, amonetary suit could not be maintained againg the Clay County Board.
However, thecrcuit court denied the motion to dismissand ordered Ms Ramsay to amend her complant

to seek equitable relief and to include the State Superintendent as a party.

Pursuant to the circuit court’ s order, in February of 2000, Ms. Ramsey amended her
complant. Shesought awrit of mandamus and/or prohibition againg the Clay County Board and the Sate
Superintendent. Subsequently on February 25, 2000, the State Superintendent filed amotion to dismiss
assarting that venuewasimproper. Thecircuit court denied themotionto dismiss. Theregfter, the State

Superintendent filed the instant petition for awrit of prohibition against the circuit court.

.
STANDARD FOR ISSUANCE OF WRIT
In this proceeding, the State Superintendent contendsthat the circuit court had no
jurisdiction over the case as venue wasimproper in Clay County. In Syllabuspoint 1 of Sateexrel.

Miller v. Reed, 203W. Va 673,510 SE.2d 507 (1998), wehdd that “‘[p]rohibition liesonly torestrain
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inferior courts from proceeding in causes over which they have no jurisdiction, or, in which, having
juridiction, they are exceading tharr legitimate powers and may nat be used as asubdtitute for writ of error,
apped or certiorari.”” (Quoting Syl. pt. 2, Cowiev. Roberts, 173W. Va. 64, 312 S.E.2d 35 (1984);
Syl. pt. 1, Crawford v. Taylor, 138 W. Va. 207, 75 SE.2d 370 (1953)). Accordingly, “[tjojudtify this
extraordinary remedy, the petitioner[ 5] hg[ve] the burden of showingthat thelower court’ sjurisdictiona
usurpationwasdear andindigputableand, becausethereisno adequaterdlief a law, theextraordinary writ
providesthe only available and adequate remedy.” Sateexrd. Paul B. v. Hill, 201 W. Va. 248, 24,
496 S.E.2d 198, 204 (1997) (quoting Sate ex rel. Allen v. Bedell, 193 W. Va. 32, 37, 454 SE.2d

77, 82 (1994) (Cleckley, J., concurring)).

[11.
DISCUSSION
A. Nature of the Circuit Court Proceeding
Pivota to the resolution of the instant matter is adetermination of the nature of the
proceeding that was actually before the circuit court. The State Superintendent contends that the
proceeding beforethe circuit court was an origind action seeking equitablerdief. Y e, thedrcuit court’s

order treatsthe matter asan gpped froman administrative proceeding.? The State Superintendent hasfiled

“Thedircuit court filed itsorder denying thedismissal directly with thisCourt. Ms Ramsey had filed
an order that was not entered by the circuit court. No other response to this Court’ srule to show cause
was filed by Ms. Ramsey or the circuit court.



anobjectiontothecircuit court’ sorder with this Court contending thet the order wasnot circulated prior
toitsentry. Additiondly, the State Superintendent argues that the order does not reflect what took place

during the hearing on its motion to dismiss for improper venue.

Thedrcuit court’ sorder providesthat “[t]he dleged action of the State Superintendent of
Schoolsinrefusng to hear [Ms. Ramsey’ ] timely gpped gaveriseto a‘ contested case’ under W. Va
Code 8§ 29A-5-4 such that this court hasjurisdiction to review any such casg.]” Therecord beforethis
Court does not support the circuit court’ sconcluson. Ms Ramsey’ sactionwas not properly indtituted
under W. Va. Code 8§ 29A-5-4[1998] of the Stlate Adminigtrative Procedures Act. ToinvokeW. Va
Code 8§ 29A-5-4(b) Ms. Ramsey was obligated to seek review “within thirty days after the date upon
which [she] received natice of thefind order or decison of theagency.” Ms Ramsey did not comply with

the thirty-day review time period.

Additiondly, the procesding commenced in dircuit court againg the State Superintendent
Is not governed by W. Va. Code § 29A-5-4. The caption of Ms. Ramsey’s complaint reads:
“AMENDED PETITION FORWRITSOFMANDAMUSAND/ORPROHIBITION.” W.Va Code
8 29A-5-4 providesfor anappeal of an administrative order or decison. See West Virginia Bd. of
Med. v. Spillers, 187 W. Va. 257, 259, 418 SE.2d 571, 573 (1992) (“[P]rocedures for appeals of
decisions by adminigrative agencies are governed by the State Administrative Procedures Act.”);
Johnsonv. Commissioner, Dep't. of Motor Vehicles, 178 W. Va. 675, 677, 363 S.E.2d 752, 754

(1987) (“ That statuteisapart of this state’ sadministrative procedures act and generdly providesfor
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judiad review of contested adminigrative cases, dlowing acourt to reverse, vacate, or modify anagency’s
decison on certaingrounds.”).®> Simply put, the Statute at issue does not authorize rdlief by way of an

extraordinary writ.*

Inview of theforegoing, wefind thet the procesding filed by Ms. Ramsey againd the Siate
Superintendent was not governed by W. Va Code 8§ 20A-5-4. Her action wasan origind complaint for

extraordinary relief which was clearly outside the scope of this statute.

Weoutlined in Syllabus point 2 of Shepherdstown Volunteer Fire Department v. Sateex rd. State
Human RightsCommission, 172W. Va 627, 309 SE.2d 342 (1983), theextent of judicid review under
the State Administrative Procedure Act:

Uponjudicid review of acontested case under theWest VirginiaAdminidrative
Procedure Act, Chapter 29A, Artide5, Section4(g), thedircuit court may affirmtheorder
or decison of the agency or remand the casefor further proceedings. The circuit court
shdl reverse, vacate or modify the order or decison of the agency if the subdantia rights
of thepetitioner or petitionershave been prg udi ced becausetheadminidrativefindings,
inferences, conclusions, decisonsor order are: “(1) Inviolation of constitutiona or
dautory provisons, or (2) Inexcessof thestatutory authority or jurisdiction of theagency;
or (3)Madeupon unlawful procedures; or (4) Affected by other error of law; or (5)
Clearly wrong in view of therdiable, probative and subgtantial evidence onthewhole
record; or (6) Arbitrary or cgpricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.”

“AlthoughW. VVa Code § 29A-5-4 governsonly gopea sfrom admindrativedecisions, thestatute
doesnat predudeaparty from sseking rdlief from an adminidrative decigon through an extraordinary writ.
Itisspecificaly provided under W. Va Code § 29A-5-4(a) that “ nothing in this chapter shdl be deemed
to prevent other means of review, redressor relief provided by law.” See Halstead v. Dials, 182 W.
Va. 695, 699, 391 S.E.2d 385,389(1990)(allowing relief by extraordinary writ where appeal of
adminigrative decison would take too long and work an adverse consegquence). When aparty seeksto
chdlenge an admindrative decison through an extraordinary writ, he/she does so under the authority of the
statutes permitting such writs. See W. Va. Code 8§ 53-1-1, et seq.
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B. Venuein Clay County

Having determined that the action againg the State Superintendent wasnot an gppropriate
gpped under W. Va Code § 29A-5-4, wemust 0 decide whether Clay County wasthe proper venue
inwhichtolitigae Ms. Ramsey’ smandamusand/or prohibition procesding. We havelong recognized thet
“[dctionswhereinagaeagency or officd isnamed, whether asaprincipa party or third-party defendant,
may be brought only in the Circuit Court of Kanawha County.” Syl. pt. 2, Thomasv. Board of Educ.,
of McDowell County, 167 W. Va. 911, 280 S.E.2d 816 (1981). See Syl. pt. 5, Sateexrel. West
Virginia Bd. of Educ. v. Perry, 189 W. Va 662, 434 S.E.2d 22 (1993). We observed in West
Virginia Board of Medicinev. Spillers, 187 W. Va. 257, 259-60, 418 S.E.2d 571, 573-74 (1992),
that “jurisdiction of writsof mandamus and prohibition for actionsagaing [agtate agency or officid] is
appropriate only inthe Circuit Court of Kanawha County in accordancewith ... W.Va Code §
14-2-2."° Further, “[w]e have consistently held that the provisionsof W. Va. Code § 14-2-2, as
amended, areexclusveand controlling asto other genera venueprovisons” Vancev. Ritchie, 178 W.
Va 155, 157, 358 SE.2d 239, 241 (1987). See Sateexrd. West Virginia Bd. of Educ. v. Perry,
189 W. Va 662, 668, 434 SE.2d 22, 28 (1993) (“[I]t isequaly dear that such amandamus action must

be brought inthe Circuit Court of Kanawha County becausethe [defendant] and itsmemberscongtitute

°The venue provision of W. Va. Code § 14-2-2 [1976] providesin relevant part:

(& Thefollowing proceedings shal be brought and prosecuted
only in the circuit court of Kanawha county:

(1) Any suit inwhich the governor, any other date officer, or a
daeagency ismede aparty defendant, except asgarnishee or suggestee.
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apublic agency, and public officid sare entitled to the benefit of thevenueprovisonsof W. Va Code§
14-2-2."); Syl. pt. 2, Blower v. West Virginia Educ. Broad. Auth., 182 W. Va. 528,389 S.E.2d 739
(1990) (“TheWes VirginiaEducationa Broadcasting Authority isapublic agency andisentitledtothe
gpeciad venue provisonsof W. Va. Code, 14-2-2 (1976)); Syl. pt. 5, Shobev. Latimer, 162 W. Va
779, 253 S.E.2d 54 (1979) (“When adtate officer isproperly made aparty defendant inacivil action,
venueiscontrolled and determined by W. Va Code 8§ 14-2-2."); Syl. pt. 2, in part, Taylor v. Baltimore
& OhioR R Co.,, 138W. Va 313, 75 SE.2d 858 (1953) (“[ T]he venuefor aproceeding in mandamus
againg the State Road Commissionisin KanawhaCounty, notwithstanding that aprivate corporétionis

ajoint defendant along with such Commission.”).°

The State Superintendent isadate officid in agtate agency. Consequently, the proper
venuefor Ms. Ramsey’ saction againg the State Superintendent is Kanawha County. Thus, thecircuit
court of Clay County had no jurisdiction over the State Superintendent. Therefore, it waserror to deny

the petitioners’ motion to dismiss. See Sate ex rel. Rifflev. Ranson, 195 W. Va. 121, 126, 464

We notethat there are exceptionsto the generd rulethat actionsinvolving the State have their
proper venue in Kanawha County. See, eg., Syllabus, Vancev. Ritchie, 178 W.Va. 155, 358 SE.2d
239 (1987) (“An action in mandamus to compel the State Commissioner of Highwaysto ingtitute
condemnation proceedingsand pay aproperty owner just compensationfor damagedoneto hisor her red
property asaresult of road work conducted by the State Department of Highways or agentsthereof is
within the contemplation of W.VaCode, 14-2-2(b) [1976] relating to ‘[a]ny proceeding for injunctive or
mandamusrdief involving thetaking, title, or collection for or prevention of damegeto red property’ which
establishes proper venuein the"drcuit court of the county inwhich thered property affectedisstuae”);
Syl. pt. 3, Pittsburgh Elevator Co. v. West Virginia Bd. of Regents, 172 W.Va 743,310 S.E.2d
675 (1983) (“ Theexdusvevenue provison of W.VaCode § 14-2-2 isnot gpplicableto acause of action
wherein recovery is sought against the liability insurance coverage of a state agency.”).
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S.E.2d 763, 768 (1995) (“Tobeclear, theWest Virginia L egidature isthe paramount authority for
deciding and resolving policy issues pertaining to venue matters. Oncethe Legidatureindicatesits
preference by the enactment of agtatute, the Court' sroleislimited. Our duty isto interpret thestatute, not

to expand or enlarge upon it.”).

This Court has previoudy utilized awrit of prohibition to preclude atrial court from
proceeding to hear acase where venuewasimproper under W. Va. Code 8§ 14-2-2. See eg., Sate
exrel. West Virginia Bd. of Educ. v. Perry, 189 W. Va 662, 434 S.E.2d 22 (1993); Sateexrdl.
Ritchiev. Triplett, 160 W. Va 599, 236 SE.2d 474 (1977). Therationaefor awrit of prohibitionis
set out in Syllabus point 2 of State exrel. Winter v. MacQueen, 161 W. Va. 30, 239 S.E.2d 660
(1977): “Prohibition will lieto prohibit ajudge from exceeding hislegitimate powers” Inthe casesub
judice, awrit of prohibitionisproper to precudethe circuit court from reguiring the State Superintendent

to remain a party to the underlying action.

V.
CONCLUSION
For theforegoing reasons, awrit of prohibition isgranted prohibiting the Circuit Court of

Clay County from including the State Superintendent in this case.

Writ granted.



