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JUSTICE McGRAW delivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. “*Prohibition liesonly to restraininferior courtsfrom proceeding in causesover
whichthey havenojuridiction, or, inwhich, having juridiction, they areexceading their legitimate powers
and may not be used as a substitute for writ of error, appeal or certiorari.” Syl. pt. 1, Crawford v.
Taylor, 138 W. Va. 207, 75 S.E.2d 370 (1953).” Syllabus point 2, Cowiev. Roberts, 173 W. Va

64, 312 S.E.2d 35 (1984).

2. “In determining whether to entertain and issuethewrit of prohibitionfor casesnot
involving an absence of jurisdiction but only whereit is claimed that the lower tribunal exceeded its
legitimate powers, thisCourt will examinefivefactors. (1) whether the party seeking thewrit hasno other
adequate means, such asdirect gpped, to obtain the desired relief; (2) whether the petitioner will be
damaged or prgjudiced in away that isnot correctable on gpped; (3) whether thelower tribund’ sorder
isclearly erroneous asamaiter of law; (4) whether thelower tribund’ sorder isan oft repeated error or
manifestsperssent disregard for ether procedurd or subgtantivelaw; and (5) whether thelower tribund's
order rases new and important problemsor issues of law of firs impresson. Thesefactorsaregenerd
guiddinesthat sarve asaussful garting point for determining whether adiscretionary writ of prohibition
shouldissue. Although dl fivefactorsneed not bestified, it iscleer that thethird factor, the existence of
clear error asamatter of law, should be given substantial weight.” Syllabus point 4, Sate ex rel.

Hoover v. Berger, 199 W. Va. 12, 483 S.E.2d 12 (1996).



3. In proceedings under the West Virginia Post-Conviction Habeas CorpusAct,
W. Va Code 88 53-4A-110-11, discovery isavalable only whereacourt inthe exercdise of itsdiscretion
determinesthat such processwould assist inresolving afactud disputethat, if resolved in the petitioner’s

favor, would entitle him or her to relief.

4, When, during the pendency of aproceeding, anew procedurd ruleispromulgeted,
or anexigting procedurd ruleisamended, acircuit court, initsdiscretion, may neverthdessrevert tothe
previousrulewheregpplication of thenew or amended rulewould beimpracticableor work injudticein
that proceeding. A circuit court should, however, make every effort to apply the new or amended

procedural rule to any matter pending at the time the new rule becomes effective.



McGraw, Justice:

Thisorigina proceeding in prohibition raises theissue of whether the Circuit Court of
Kanawha County exceededits|egitimate powers by failing to gpply the recently-promulgated Rules
Governing Pog-Conviction Habeas Corpus Proceedingsin West Virginia(heresfter the* Habeas Corpus
Rules’) to adiscovery disputearisng in acase pending at thetime such ruleswere adopted. Because
gpplication of the new Habeas Corpus Rulesin such acontext was obvioudy both feesbleand worked no
Injustice on the parties, we condludethat thelower court oversepped itsauthority in dedining to gpply the

new rules to an existing discovery dispute.

l.
BACKGROUND

Thiscasearisesout of ahabeas corpus proceeding currently pending inthe Circuit Court
of KanawhaCounty. Thepetitioner inthat case, Gerad Mollohan, ischalenging his1995 convictionson
two counts of firs-degree sexua assault. Pursuant to an agreed scheduling order, Mollohan served
discovery requests on the State on July 23, 1999, seeking answersto interrogatories and the production
of certain documents. On that samedate, Mollohan al o noti ced the depositions of , and served subpoenas
on, two ass stant prosecuting attorneys—K. Michee Drummond and Donald Morris, both of whom
participated in Mollohan’ sunderlying crimina prosecution. The State, asrespondent beforethecircuit
court, subsequently filed omnibus objectionsto thisdiscovery together with amotion to quash the

subpoenas, arguing among other thingsthat “ Rule 71B of theWest VirginiaRules of Civil Procedure does



not authorize the use of discovery inextraordinary writs” Thecircuit court rejected thiscontentionina
November 3, 1999 order, finding that “the civil procedure rules govern discovery in this pog-conviction
habeas corpusproceeding.” The State smation to quash wasaccordingly denied, and Mollohan’ smotion

to compel discovery granted.

The Sate subsacuently sought prohibition rdlief in this Court,?and on December 15, 1999,
weissued an order requiring the circuit court to determine “ whether discovery should proceed in the
underlying proceedinginlight of th[e] Court’ sadoption of Rules Governing Post-Conviction Habeas
Corpus Proceedingsin West Virginia” The Habeas Corpus Rulestook effect immediately upon their
Issuanceon December 13, 1999, and, by their ownterms, “agpply to dl post-conviction habeas corpus

matters pending in the circuit courts of this State . . . [on the date of adoption].”

Inresponsetothisorder, thecircuit court conducted ahearing and subsequently entered
an order on February 14, 2000. Inthat order, the circuit court began by stressing that it did not congtrue
thisCourt’ sDecember 15 order asrequiring it “to hold ahearing and determinewhether good causeexigts

for Mr. Mallohanto obtain the discovery he had requested previoudy, asrequired by Rule 7 of thenew

Thecircuit court did, however, sustain the State’ s objection to Mollohan obtaining grand jury
materidsrelating to his prosecution, finding that the requirements of W. Va R. Crim. P. 6 were not
displaced by the discovery provisions of the Rules of Civil Procedure.

0N December 10, 1999, the State produced the documents and interrogatory answers sought by
Mollohan's July 23 discovery requests. As aconsequence, the dispute since that date has pertained
exclusively to Mollohan’ s attempt to subject the two assistant prosecuting attorneys to deposition.
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... [Habeas CorpusRules].”® Rather, according to thelower court, this Court’ sruling “left it . . . [with]
discretion to determine whether discovery should procesd pursuiant to the November 3, 1999 order, inlight
of the new habeasrulesthat took effect December 13, 1999." Stating that “ condderation suchaslogic,
farnessandjudicid economy requireit to gpply the new rulesto post-conviction habess proceedings. . .
basad on the stageto which that action had progressed asof December 1.3, 1999,” thecircuit court ruled
that “theWes VirginiaRulesof Civil Procedure, and not the Rules Governing Post-Conviction Habeas

Corpus Proceedings in West Virginia, shall govern the discovery depositions.”

*Habeas Corpus Rule 7 provides as follows:
Rule 7. Discovery.

(a) Leave of court required.— In post-conviction habeas
corpus proceedings, aprisoner may invokethe processesof discovery
avalableunder theWes VirginiaRules of Civil Procedureif, andtothe
extent that, the court in the exercise of itsdiscretion, andfor good cause
shown, grantsleaveto do so0. If necessary for effective utilization of
discovery procedures, counsel shall be appointed by the court for a
petitioner who qualifies for the appointment of counsel under Rule 3(a).

(b) Requests for discovery.— Requestsfor discovery shdl be
accompanied by a statement of the interrogatories or requests for
admission and allist of the documents, if any, sought to be produced.

(c) Expenses—If the respondent is granted leave to take the
deposition of the petitioner or any other person, the court may, asa
condition of taking the deposition, direct the respondent to pay the
expensesof travel, subs stence and fees of counsd for the petitioner to
attend the taking of the deposition.
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The State now seeksawrit of prohibition to compel thecircuit court to apply the new
Habeas Corpus Rulesto therequested depositions, thusreguiring M ollohan to demongtrate good cause”

before obtaining such discovery.

.
STANDARD FOR PROHIBITION RELIEF

Thegenerd sandard for issuance of thewrit of prohibitionisset forthinW. Va Code §
53-1-1 (1923), which datesthat prohibitionshdl lie“in al cases of usurpation and abuse of power, when
theinferior court hasnot jurisdiction of the subject matter in controversy, or, having suchjurisdiction
exceedsitslegitimate powers.” Seesyl. pt. 2, Cowiev. Roberts, 173 W. Va. 64, 312 SEE.2d 35
(1984); syl. pt. 1, Crawford v. Taylor, 138 W. Va. 207, 75 S.E.2d 370 (1953). The Statute creates
two diginct drcumgtances warranting prohibition rdief: (1) whereatribund acts upon ameatter over which
it hasnojurisdiction; and (2) whereatribund, athough retaining jurisdiction, neverthe ess acts outside of
itslegitimate powers. The present casefallsunder the second category, asthereisno jurisdictiona

challenge to the circuit court’ s action.

ThisCourt hasdevel oped asgnificant body of law pertaining to the second category of
prohibition cases, induding the adoption of afive-factor test for determining when such rdief isgppropriate

In determining whether to entertain and issue the writ of
prohibition for cases not involving an absence of jurisdiction but only
whereitisdamed thet thelower tribund exceeded itslegitimate powers,
thisCourt will examinefivefactors (1) whether the party saeking thewrit
has no ather adequiate means, uch asdirect gpped, to obtain the desred
relief; (2) whether the petitioner will bedamaged or prgudiced inaway
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that isnot correctable on gpped; (3) whether the lower tribuna’ s order
isclearly erroneous asamaiter of law; (4) whether the lower tribund’s
order isan oft repeated error or manifests persstent disregard for aither
procedurd or subgtantivelaw; and (5) whether thelower tribund’ sorder
raises new and important problemsor issuesof law of first impression.
Thesefadtorsare generd guiddinesthat sarve asauseful Sarting point for
determining whether adiscretionary writ of prohibition should issue.
Although dl fivefactors need not be satisfied, it is clear that the third
factor, the existence of clear error asamatter of law, should be given
substantial weight.

Syl. pt. 4, Sate ex rel. Hoover v. Berger, 199 W. Va. 12, 483 S.E.2d 12 (1996).

We haveimposed tight congtraints on the extraordinary writ of prohibition, frequently
emphaszing that “this Court will useprohibition.. . . to correct only subgtantid, dear-cut, legd errorsplanly
in contravention of aclear gatutory, conditutiona, or common[-]law mandate. ...” Syl. pt. 1, in part,
Hinklev. Black, 164 W. Va. 112, 262 S.E.2d 744 (1979). The Court hasconcomitantly stressed that
“[@ writ of prohibition will not issueto prevent asmpleabuseof discretionby atrid court....” Syl. pt. 2,
in part, Sate ex rel. Peacher v. Sencindiver, 160 W. Va. 314, 233 S.E.2d 425 (1977); see also
syl. pt. 3, Sate ex rel. McDowell County Sheriff's Dep’t v. Sephens, 192 W. Va. 341, 452
SE.2d432(1994). Thisdoesnot mean, however, that prohibition may never beemployed wherealower
court isimbued with some measure of discretion over aparticular maiter. For example, whiletrid courts
retain considerable discretion in managing discovery, seesyl. pt. 1, McDougal v. McCammon, 193
W. Va 229, 455 S.E.2d 788 (1995), our past cases have recognized that there may be circumstances
wherethisdiscretion isabused to such an extent thet it givesriseto adear question asto whether therehas

been adeparturefrom legal requirements. In syllabus point 1 of State Farm Mut. Auto. Ins. Co. v.



Sephens, 188 W. Va. 622, 425 S.E.2d 577 (1992), we held that notwithstanding the discretion
ordinarily afforded adrcuit court on discovery metters, “[&8] writ of prohibitionisavaladleto correct adear
legd error resulting fromatrid court’ ssubstantial abuse of itsdiscretionin regard to discovery orders”
Thus, dthough this Court will not usethewrit of prohibition to remedy Smpleabusesof discretion onthe
part of inferior tribunals, such reief may be obtained to correct subgtantial abusesof discretion tantamount

to a clear misapplication of applicable law.



[11.
DISCUSSION
Whilethis case callsupon the Court to determinethe correctness of thecircuit court’s
refusd to goply thediscovery provisons of the new Habeas Corpus Rulesto acase pending at thetime
theserulesbecameeffective, it isimportant to placethe current controversy into perspective. Thus, before
turning tothepreciseissueinvolved inthiscase, it bearsrehashing the broader eventsthat have brought us

to this point.

A. Adoption of the Habeas Corpus Rules

Thiscaseislargdy theproduct of the confusonresulting from the 1998 amendmentsto the
West VirginiaRulesof Civil Procedure. Thoseamendmentsinduded the adoption of Rule 71B,* aswell
astherecision of Rule81(a)(5).> Theintent behind such changes, asstated by the Advisory Committes,
wasto” draméticaly smplify the procedurd aspects of writ practice and align them more closely with
‘ordinary’ avil procedure.” Whiletheseamendmentshavecertanly had such effect, they havedsohad
the unfortunate consaquence of interjecting cond derable uncertainty regarding the procedures gpplicable
to collateral proceedingsbrought pursuant to the West VirginiaPost-Conviction Habeas CorpusAct,

W. Va. Code §8 53-4A-1t0 -11 (the “Act”).

‘Rule 71B provides, among other things, that “[f|heWest VirginiaRules of Civil Procedure govern
the procedure for the application for, and issuance of, extraordinary writs.” W. Va. R. Civ. P. 71B(a).

*Rule81(a)(5) provided that, with limited exception, theRulesof Civil Proceduredid not gpply “to
proceedingsunder thewrits of mandamus, prohibition certiorari, habeascorpus, and quo warranto, and
upon an information in the nature of a quo warranto.”
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Prior to 1998 amendments, it was quite clear that the Rules of Civil Procedure did not
apply to collateral actions brought pursuant tothe Act. E.g., Sateexrel. Bradley v. Johnson, 152
W. Va. 655, 658, 166 S.E.2d 137, 139 (1969) (noting that Rules of Civil Procedure“donot . . . apply
to criminal proceedings, or to the extraordinary proceeding[] of habeascorpus. . ..”), overruled on
other grounds by Satev. Eden, 163 W. Va. 370, 256 S.E.2d 868 (1979). We stated succinctly in
Gibsonv. Dale, 173W. Va. 681, 319 S.E.2d 806 (1984), that “the rules of procedurein crimina and
cvil casasdo not gpply in pogt-conviction habeas corpusproceedings” Id. a 688 n.7, 319 SE.2d a 813
Nn.7. In making thisbroad statement, the Court in Gibson relied largely upon the expressexclusion
contained in Rule 81(a)(5). Asaconsaquence of the abrogation of thisrule, many of the drcuit courts of

thisjurisdiction understandably interpreted such change to signify a departure from this past practice.

In responseto the uncertainty generated by this development, the Court, pursuant to its
rulemaking authority under Articdle VI, 8 3 of theWest VirginiaCongtitution, promulgated the Habees
CorpusRules. Adopted on December 13, 1999 and givenimmediate effect, these rulesare modeled
closdly upon analogous federa rules governing post-conviction habeas corpus.’ Importantly, when
gopropriate, the Rulesof Civil Procedure may now be goplied to habeas procesdings, but only to the extent
thet they do not conflict with the more gpeaific provisons of thenew rulesthemsdves. Themog sgnificant

aspects of the Habeas Corpus Rules largely codify habeas practice as it was prior to 1998.

°See Rules Governing Section 2254 Proceedingsfor the United States Didtrict Courts; and Rules
Governing Section 2254 Proceedingsfor the United States Digtrict Courts, Pub. L. No. 94-426, 90 Stat.
1334 (1976).



Thisisclearly evident in the area of discovery. Inaccord with our earlier holding in
Gibson,” wherewelimited discovery to circumstanceswherea* petitioner can demonstrate that the
materidsin the possesson of the State contain relevant evidence which would enable. . . [the petitioner]
to provepedificalegationsentitlinghimtordief,” 173W. Va a 689, 319 SE.2d a 814, Habeas Corpus
Rule7(a)* now smilarly requiresthat ahabess petitioner abtain leave of court through “ good cause shown”
beforeinvoking discovery procedures. Rule7(a) isintended to be congstent with thestandard enunciated

in Gibson.

Thus, unlikean ordinary aivil litigant, ahabess petitioner “isnot entitled to discovery asa
matter of ordinary course.” Bracyv. Gramley, 520 U.S. 899, 904, 117 S. Ct. 1793, 1797, 138 L.
Ed. 2d97,103(1997). Ingtead, discovery isavalableonly whereacourt intheexerciseof itsdiscretion
determinesthat such processwould asss inresolving afactud disputethat, if resolved inthe petitioner’s

favor, would entitle him or her to relief.®

‘Asamore basic proposition, the Court in syllabus point 5 of Gibson borrowed from Harrisv.
Nelson, 394 U.S. 286, 89 S. Ct. 1082, 22 L. Ed. 2d 281 (1969), holding that “[a] habeas corpus
petitioner isentitled to careful consderation of hisgroundsfor relief, and the court beforewhich thewrit
is made returnable has aduty to provide whatever facilities and procedures are necessary to afford the
petitioner an adequate opportunity to demonstrate his entitlement to relief.” Seealso Sateexrd.
Nazelrod v. Hun, 199 W. Va. 582, 583, 486 S.E.2d 322, 323 (1997) (per curiam).

8See note 3, supra, for the text of Rule 7.

*The use of discovery proceduresin the habeas context can, when properly supervised by acourt,
assist in moving post-conviction proceedings toward prompt resolution on the merits:

Onerecurrent problem in the adminigtration of asystem of pos-
conviction reief ariseswhen aprisoner alegesin the goplication [petition]
(continued...)



B. Application of the New Rules
to a Pending Case

Wehavenever enunciated abroad rule concerning thegpplication of new or amended rules
topending cases. Ingtead, our practice hasbeentoincorporate specifictrangtion provisonsinto various
bodies of procedural rules. The approach takenin W. Va. R. Crim. P. 59 isindicative of this practice:

Theserulesshdl takeeffect on October 1, 1981. They governdl

proceedingsin actions brought after they take effect and al so further

proceedings in actions then pending, except to the extent that in the

opinion of thedircuit court their gpplicationin aparticular action pending

when the rulestakeeffect would not be feasible or would work injustice,

in which event the former procedure applies.

SeedsoW.Va R. Civ. P. 86. Inthe caseof our recent adoption of the Habess Corpus Rules, the Court
likewiseindicated that “[tf|he Ruleswill gpply to dl post-conviction habeas corpus matters pending inthe
circuit courts of this State on the date of thisOrder.” The obviousthrust of thistypeof languageisto

require application of the new or amended procedural rules to the maximum extent possible. See

Espinoza v. United Sates, 52 F.3d 838, 840 (10th Cir. 1995); Skoczylasv. Federal Bureau of

%(...continued)

an apparently meritorious claimbut the evidencethat can be adduced to
support the claim is unknown to the court. Such cases should not
routindy result inevidentiary hearingswithout prdiminary inquiry intothe
bessfor suchdam. Premature scheduling of plenary hearingsiswadeful
of judicia time, is burdensometo the state if the prisoner must be
trangported to the courthouse, and isnot the mogt efficient procedureto
develop themeritsof acase. Controlled useof discovery devices if only
onalimited scale, will demongrate that applications are basdesswhile
marshaling the evidentiary basis for applications with merit.

4 Sandards for Criminal Justice 22-46 (2d ed. 1986) (American Bar Association).
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Prisons, 961 F. 2d 543, 546 (5th Cir.1992). Whilethereisastrong judicial presumption against the
retroactivegpplication of new lawsto pending cases, “wehave cona sently held that Satutory changesthat
arepurdly procedurd in naturewill be gpplied retroactively.” Joy v. Chessie Employees Fed. Credit
Union, 186 W. Va 118,121, 411 S.E.2d 261, 264 (1991) (citing Pnakovichv. SMCC, 163W. Va
583, 589, 259 S.E.2d 127, 130 (1979)); see Public Citizen, Inc. v. First Nat'| Bank in Fairmont,
198 W. Va. 329, 335, 480 S.E.2d 538, 544 (1996) (“remedid and procedura provisonsare gpplied
normally to pending cases despite the absence of aclear Satement of legidativeintent todo s0”). The
reasoning behind this, asexplained in Public Citizen, isthat “[i]n these Stuaions, therdianceinterest thet

is the foundation of the interpretive principle limiting retroactive application is not engaged.” 1d.*

“The Court in Public Citizen went on to emphasize that “ even here the procedural/substantive
diginctionisnot taismanic. Thetest of theinterpretive principlelad down by the United States Supreme
Court inLandgraf [v. US FilmProducts, 511 U.S. 244, 114 S. Ct. 1483, 128 L. Ed. 2d 229 (1994)]
isunitary. Itiswhether thethe new provison attaches new legdl consaquencesto events completed before
itsenactment.” 511 U.S. at 270, 114 S. Ct. at 1499, 128 L. Ed. 2d at 255. If anew procedural or
remedid provisonwould, if goplied inapending case, attach anew legd consegquence to acompleted
event, then it will not be gpplied in that case unlessthe Legidature hasmade dear itsintention thet it shall
apply.” Public Citizen, 198 W. Va. at 335, 480 S.E.2d at 544. See also Sate exrel. Blankenship
v. Richardson, 196 W. Va 726, 738, 474 S.E.2d 906, 918 (1996) (“Though aworkers compensation
statute, or amendment thereto, may be construed to operate retroactively where mere procedureis
involved, such a statute or amendment may not be so construed where, to do so, would impair a
substantiveright.”) (citationsomitted); Lester v. Sate Compensation Comm'r, 123W. Va 516, 521,
16 SE.2d 920, 923-24 (1941) (“ Theruleagaing congtruing legidation asretroactiveissomewhat rd axed
Incaseswhereitisclassed asremedid, or affectsprocedureonly. . .. But even wherethelegidation
affectsprocedure only, it cannot bemade retroactive when the effect will be‘toimpair the obligation of
contractsor to disturb vested rights.”” (citation omitted)), overruled on other grounds by Szemore
v. Sate Workmen's Compensation Comm'r, 159 W. Va. 100, 219 S.E.2d 912 (1975). We note
that thereisno contention herethat Habeas Corpus Rule 7 isanything other than apurely procedurd rule,
or that itsapplicationin thiscontext would “ attach anew legd consequenceto acompleted event.” Nor
Isthereany assertion that application of thisruleto the pending discovery disputewould runafoul of the
ex podt facto clauses of the West Virginiaand federd condtitutions. Consequently, we do not address

(continued...)
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TheHabeas Corpus Rulesof coursedo not contain any provisonslimiting their retroactive
operation to Stuationswhere such gpplication would be practicableandjust. Thisflexibility should be
presumed, however, notwithstanding the absence of such expresslanguage. Asour previous cases have
dressed, “[p]rocedurd rulesare designed to facilitate adjudication on the merits; their purposeisnot to
defeat meritorious daims by requiring mechanica adherence to ruleswhich unique crcumgances meke
Inadvertently oppressive.” Wheeling Dollar Sav. & Trust Co. v. Snger, 162 W. Va. 502, 506-7,
250 S.E.2d 369, 372 (1978) (citing Rosier v. Garron, Inc., 156 W. Va 861, 199 S.E.2d 50 (1973)).
Therefore, when, during the pendency of aprocesding, anew procedurd ruleispromulgated, or anexising
procedura ruleisamended, acircuit court, initsdiscretion, may neverthdessrevert to the previousrule
where gpplication of the new or amended rule would beimpracticable or work injugtice in that proceeding.
A dircuit court should, however, makeevery effort to goply the new or amended procedurd ruleto any

matter pending at the time the new rule becomes effective.

Thedrcuit court wasthus correct in discerning that it had discretion in gpplying the new
rulesto the underlying habess action; however, wedtill find that such discretion was subgtantialy abused
by the decision not to gpply Habeas Corpus Rule 7 to the discovery matter at issue. We can discern no

concevable bad's upon which to condude that gpplication of Rule 7 to the depoationsin question—which

19(....continued)
these issues.
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had not yet taken place a thetimethe circuit court entered its February 14, 2000 order™—wasin any way
infeasible or harbored any potential to work injustice on the habeas petitioner. Accordingly, weare

compelled to award the relief sought by the State.

V.
CONCLUSION
For the reasons stated, we grant the relief requested by petitioner, and issue awrit of
prohibition requiring the Circuit Court of Kanawha County to subject the deposition requests currently
pending in the underlying habeas proceadingsto the requirements of Rule7 of the Rules Governing Pog-

Conviction Habeas Corpus Proceedings in West Virginia

Writ of prohibition granted
as moulded.

"Mollohan argues that the circuit court’ s action was correct in that the issue regarding the
depositionshad dready been ruled upon prior to the adoption of the Habeas CorpusRules. Theflawin
thisargument, however, isthat thecircuit court’ sprior ruling on the deposition issuewas effectively sst
adde by this Court’ s prohibition order of December 15, 1999. At thevery least, our order required the
creuit court to examinetheissue anew, giving atention tothenew rules. In other words, thecircuit court
wasnot freetotreet theissue ashaving been previoudy resolved. Any other interpretation would make
thisCourt’ spreviousorder adead letter. Cf. syl. pt. 5, Maynard v. Hammond, 139 W. Va. 230, 79
SE.2d 295 (1953) (“Thedetermination of anissuein an extraordinary proceeding inthis Court condtitutes
thelaw of the casein asubsequent proceeding onwrit of error or goped whereinthered partiesininterest
and theissues arethe same, and there hasbeen nothing new injected by pleadingsor evidencewhich calls
for adifferent conclusion.”); syllabus, Reynoldsv. Virginian Ry. Co., 117 W. Va. 359, 185 SE. 568
(1936) (“Thedetermination of anissue by an gopdlate court will be regarded asthe law of the case upon
a subsequent review unless there has been a material change in the record justifying a different ruling.”
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