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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “* A writ of prohibitionwill not issueto prevent asmple abuse of discretionby a
trid court. Itwill only issuewherethetrid court hasnojurisdiction or having suchjurisdiction exceedsits
legitimate powers. W. Va. Code, 53-1-1." Syllabus point 2, Sate ex rel. Peacher v. Sencindiver,
160 W. Va. 314, 233 SE.2d 425 (1977).” Syllabus point 4, Sate ex rel. Jeanette H. v. Pancake,

__W.Va_, __SE2d___ (No.27061 April 24, 2000).

2. “‘In determining whether to entertain and issuethe writ of prohibition for casesnot
involving an absence of jurisdiction but only whereit is claimed that the lower tribunal exceeded its
legitimate powers, this Court will examinefivefactors (1) whether the party seeking thewrit hasno other
adequate means, such asdirect appedl, to obtain the desired relief; (2) whether the petitioner will be
damaged or pregudicedin away that isnot correctable on gpped; (3) whether thelower tribund’ sorder
Isclearly erroneous asamaiter of law; (4) whether thelower tribund’ sorder is an oft repested error or
manifetsperastent disregard for elther procedura or subgantivelaw; and (5) whether thelower tribund’ s
order rases new and important problemsor issues of law of first impresson. Thesefactorsaregenerd
guiddinesthat srve asaussful sarting point for determining whether adiscretionary writ of prohibition
shouldissue: Althoughdl fivefactorsneed not bestisfied, it iscleer that the third factor, the existence of
clear eror asamatter of law, should be given subdantia waght.” Syllabus point 4, Sate ex rd. Hoover
v. Berger, 199 W. Va. 12, 483 S.E.2d 12 (1996).” Syllabus point 5, Sate ex rel. Jeanette H. v.

Pancake, W.Va __ , SE2d___ (No. 27061 April 24, 2000).



3. “Before aprosecuting atorney may bedisqudified fromacting inaparticular case
and relieved of the dutiesimposed upon him by the Constitution and by statute, the reasonsfor his
disquadlification must gppear on therecord, and wherethereisany factud question asto the propriety of
the prasecutor acting in the matter, he must be afforded notice and an opportunity to be heard.” Syllabus

point 3, State ex rel. Preisser v. Dostert, 163 W. Va. 719, 260 S.E.2d 279 (1979).

4, “When adircuit judgeisthe moving party in the attempted disqudification of a
prosecuting atorney under West VirginiaCode 8 7-7-8 [(1987) (Repl. Val. 2000)], he should disqudify
himsdf under [Canon 3 E of the West VirginiaCode of Judicid Conduct], and follow the procedures
contanedin[Rules17.01 through 17.07 of theWest VirginiaTrid Court Rules] for the gppointment of
another circuit judgeto hear thedisqudification motion.” Syllabuspoint 5, Sateexrd. Hamstead v.

Dostert, 173 W. Va. 133, 313 S.E.2d 409 (1984).



Per Curiam:

Inthisorigina proceeding in prohibition, Gordon Lambert, Presdent of theMcDowell
County Commission, and Dondd L. Hicks, Clerk of the McDowel County Commission, (hereinafter
collectively referred to as* the Commission”) seek to prohibit the Honorable Kendrick King, Judge of the
Circuit Court of McDowe| County, from enforcing hisadminigtrative order of February 23, 2000. Inthat
adminigrative order, Judge King directed the Commisson to provideto agpedid prosecuting atorney, who
had previoudy been gppointed by JudgeKing, certainfinancia recordsmaintained by the Commission.
We find that because Judge King failed to follow the proper procedure for appointing the specia
prosecuting attorney, he has exceeded hisauthority and hisorder commanding the Commission to
surrender documentsto animproperly appointed prosecutor should not beenforced. Therefore, thewrit

of prohibition is granted.

l.
FACTUAL AND PROCEDURAL HISTORY
On February 23, 2000, the Honorable Kendrick King, Judge of the Circuit Court of
McDowdl County, entered an adminidrativeorder styled“IN RE: ACCOUNTING FOR CERTAIN
CIVIL FORFEITURE MONEYS AND LOCAL COURT FACILITIES
RENOVATIONSRELOCATION AND LOCAL COURT FUNDS” wheren hefoundthat “ gppropriste
local officidsof McDowel County, West Virginia, should provide an accounting for their receipt and
expenditureof certain civil forfeituremoneysand moneysfor the renovations/rel ocation of Locad Court

Fadilitiesand Funds.” Theadminigrativeorder then directed the Commissonto surrender an extensve



number of finandid recordsto MoGinnisE. Hatfidd, Jr.,*who had been appainted by Judge King, pursuant
toW. Va Code§ 7-7-8 (1987) (Repl. Vol. 2000), to serve as specia prosecutor. From the meager
portionsof therecordthat arebeforeus, it gppearsthat Mr. Hatfidl d wasgppointed by Judge King, without
prior noticeto Sdney H. Bell, Prosecuting Attorney of McDowe | County (hereinafter “ Prosecutor Bell™),

due to Judge King' s belief that Prosecutor Bell was disqualified from acting in this matter.

The administrative order commanded that:

not later than 5:00 p.m., March 17, 2000, the President of the County
Commisson of McDowell County, West Virginia, and the Clerk of sad
County Commission shdl provideto McGinnis E. Hatfield, Jr., the
heretofore duly appointed and acting Special Prosecuting Attorney of
McDowd| County, pursuant to prior Orders of this Court, the following
information:

(1) Certified copiesof al receiptsand expendituresand afull
accounting relaing to useand digpogtion of dl forfated moneysand other
property (regardiessof itsnature, description and location) under the
West VirginiaContraband Forfature Act, to-wit, Article 7, Chepter 60A
of theWest Virginia Code for the time period July 1, 1997 up to and
including February 15, 2000;

(2) Certified copiesof dl receipt [sic] and expendituresand afull
accounting relating to use and disposition of Magistrate Court Fund
moneysand Family Law Master Fund moneysfor the M agistrate Court
of McDowd| County and the Family Law Magter of McDowel | County
for thetimeperiod July 1, 1997 up to andincluding December 31, 1999;
and

(3) Certified copiesof dl receipts and expendituresand afull
accounting rdating totheuseand dispostion of dl public and privatefunds
from any sourcefor the renovationsto and relocation of the Magidrate
Court of McDowell County and the Family Law Master of McDowell
County from July 1, 1997 up to and including February 15, 2000.
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Theresfter, on March 3, 2000, the Commission filed apetition for writ of prohibition?to
prevent the enforcement of Judge King' sadminigtrative order. This Court issued aruleto show cause
directed againg JudgeKing and McGinnisE. Hatfidd, J., returnable before this Court on June 6, 2000.
Inour order granting aruleto show cause, weexpresdy ordered that Judge King' sadminigtrative order
be stayed during the pendency of the proceedingsbeforethis Court. A subsequent generd order rendered
by JudgeKing, styled “IN RE: FREEDOM OF INFORMATION REQUEST,” which addressed the
same matters as his earlier administrative order, was likewise stayed during the pendency of the
proceedings beforethis Court, and Judge King and Mr. Hatfield were ordered to take no further action
with respect to the matters addressed in Judge King' stwo orders. We havenow fully consdered the

arguments raised by the parties and the relevant law. We grant the writ of prohibition.

.

STANDARD FOR WRIT OF PROHIBITION
It iswell established that

“A writ of prohibition will not issueto prevent asmple abuse of
discretion by atrid court. Itwill only issuewherethetrid court hasno
jurisdiction or having such jurisdiction exceedsits legitimate powers.
W. Va. Code, 53-1-1." Syllabus point 2, Sate ex rel. Peacher v.
Sencindiver, 160 W. Va. 314, 233 S.E.2d 425 (1977).

Syl. pt. 4, Sateexrd. JeanetteH. v.Pancake, ~ W.Va.__, SE2d___ (No. 27061 April

“Theingant petition hasbeen designated apetition for writ of prohibition and/or mandamus
We have determined, however, that the relief sought by the Commission sounds in prohibition.
Consequently, we proceed with our analysis under that theory only. See, e.g., Sateexrd. Satev.
Gustke, 205 W. Va. 72, 76 n.2, 516 S.E.2d 283, 287 n.2 (1999).
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24, 2000). Intheingtant case, the County Commission contends, in essence, that the circuit court
exceeded its |egitimate power.

“In determining whether to entertain and issue the writ of
prohibition for cases not involving an absence of jurisdiction but only
whereitisdamed that thelower tribuna exceeded itslegitimatie powers,
thisCourt will examinefivefactors: (1) whether the party seeking thewrit
has no other adequate means, such asdirect goped, to obtain the desired
relief; (2) whether the petitioner will bedamaged or prgudiced inaway
that isnot correctable on gpped; (3) whether the lower tribuna’ s order
isclearly erroneous asamaiter of law; (4) whether the lower tribund’s
order isan oft repeated error or manifests persstent disregard for ather
procedurd or subgtantivelaw; and (5) whether thelower tribund’ sorder
raises new and important problemsor issues of law of first impression.
Thesefadtorsare generd guiddinesthat sarve asauseful Sarting point for
determining whether adiscretionary writ of prohibition should issue.
Although dl fivefactors need not be satisfied, it isclear that the third
factor, the existence of clear error asamatter of law, should be given
substantial weight.” Syllabus point 4, Sateex rd. Hoover v. Berger,
199 W. Va. 12, 483 S.E.2d 12 (1996).

Syl. pt. 5, Sateexrel. JeanetteH. v. Pancake,  W.Va __ , SE2d . Withdue

consideration for these standards, we proceed to address the substantive issue.

[11.
DISCUSSION
Although the order sought to be prohibited inthisactionis Judge King' sadminigtretive
order directing the Commissionto surrender certainfinancia recordsto Mr. Hatfield, the actud issue
beforeusiswhether Prasecutor Bell wasproperly disqudified fromactingintheingtant case. Wefind that

he was not.



This Court has previoudy held:
Beforeaprosacuting atorney may be disqudified fromactingin

aparticular case and relieved of the dutiesimposed upon him by the

Condiitution and by Satute, thereesonsfor hisdisgudification must gppear

ontherecord, and wherethereisany factud question asto the propriety

of the prosecutor acting inthematter, hemust be afforded noticeand an

opportunity to be heard.
Syl. pt. 3, Sateexrel. Preisder v. Dostert, 163 W. Va. 719, 260 S.E.2d 279 (1979). Accord Syl.
pt. 1, Sate ex rel. Brown v. Merrifield, 182 W. Va. 519, 389 S.E.2d 484 (1990). In theinstant
proceeding, there is nothing in the record before this Court stating the reasons for Prosecutor Bell's
disqualification. Indeed, during oral argument of this matter, Prosecutor Bell asserted that hedid not
condder himsdf disqudified. Furthermore, thereisnothing inthe record to indicate that Prosecutor Bell
received notice and an opportunity to beheard. In hisresponse brief to this Court, Judge King explained
that on two prior occasions when he appointed a specia prosecutor, he received “approva” from
Prosscutor Bdll. Thisindicatesthat Bell recaived notice and an opportunity to be heard on those occasons
However, inhisdescription of hisappointment of Mr. Hatfidd, Judge King failsto provideany factsfrom
which we can ascertain that Prosecutor Bell wasafforded notice or any opportunity to be heard regerding
hisdisqudification. Moreover, thefact that Prasecutor Bell now digputes his disqudification, combined
with the absence of any evidence that he received notice and ahearing, leads usto conclude that

Prosecutor Bell was deprived of such natice, inviolation of thisCourt’ smandatein syllabus point three of

Sateexrel. Preisser v. Dostert.

Inaddition, wenotethat Judge Kinginitiated the procesding, under W. Va Code § 7-7-8,



to disqudify Prosecutor Bell. Consequently, it wasimproper for him to then decide the matter of
Prosecutor Bell’ s disqualification.
When acircuit judge is the moving party in the attempted

disqudification of aprosecuting attorney under West VirginiaCode §

7-7-8[(1987) (Repl. Vol. 2000)], he should disquaify himself under

[Canon 3E of theWest VirginiaCodeof Judicia Conduct], and follow

the procedures contained in [Rules 17.01 through 17.07 of the West

VirginiaTria Court Rules] for thegppointment of another drcuitjudgeto

hear the disgualification motion.
Syl. pt. 5, Sate ex rel. Hamstead v. Dostert, 173 W. Va 133, 313 S.E.2d 409 (1984). For the
foregoing reasons, wemust concudethat Judge King exceeded islegitimate powersand erred asametter
of law indisqudifying Prosecutor Bell and gppointing Mr. Hatfidd asspecid prosecutor. For thisreason,
JudgeKing'sorder commanding the Commission to surrender documentsto an improperly appointed

prosecutor should not be enforced.

V.
CONCLUSION
We condudethat Judge King exceeded hislegitimate power by falling tofollow the proper
proceduresto disqudify the county prosecutor and gppoint aspecid prosecutor inhisstead. For this
reason, Judge King' s order commanding the Commission to surrender documents to an improperly

appointed special prosecutor should not be enforced. The writ of prohibition is granted.?

*Thesay of JudgeKing' srequest under theWest VirginiaFreedom of Information Act
ishereby lifted, and heisfreeto proceed with that request pursuant to the provisonsof the Act, W. Va
Code 8§ 29B-1-1 et seq.



Writ granted.



