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The Opinion of the Court was delivered PER CURIAM.

Justice McGraw dissents and reserves the right to file a dissenting opinion.



SYLLABUS

“In determining whether to entertain and issuethewrit of prohibitionfor casesnotinvolving
an absenceof juridiction but only whereit isdamed thet thelower tribund exceeded itslegitimeate powers,
this Court will examinefivefactors (1) whether the party seeking the writ has no other adequate means,
such asdirect apped, to obtain the desired relief; (2) whether the petitioner will be damaged or prejudiced
inaway that isnot correctable on gpped; (3) whether thelower tribund’ sorder isclearly erroneousas
amatter of law; (4) whether thelower tribunal’ sorder isan oft repeated error or manifests persstent
disregardfor elther procedurd or subgtantivelaw; and (5) whether thelower tribuna’ sorder raisesnew
andimportant problemsor issuesof law of firs impresson. Thesefactorsaregenerd guiddinestha serve
asaussful garting point for determining whether adiscretionary writ of prohibition shouldissue: Although
al fivefactorsneed not besatisfied, it isclear that the third factor, the existence of clear error asametter
of law, should be given substantial weight.” Syllabus Point 4, Sate exrel. Hoover v. Berger, 199

W.Va. 12, 483 S.E.2d 12 (1996).



Per Curiam:

Inthis petition for awrit of prohibition, we are asked to consder whether, in adivorce
action, acircuit court may award awifetemporary adimony whilethe court hasunder consderationa
recommended order from a family law master, and when both parties to the divorce have
contemporaneoudy asked the circuit court to review -- and possibly set agde, inter alia -- thefamily law
meadter’ srecommended order granting thewiferehabilitative dimony. We hold that acircuit court has

the discretion to award temporary alimony under these circumstances, and deny the requested writ.

l.

The partiesto the underlying divorce action are petitioner and defendant below, Jmmie
Ray, and respondent and plaintiff below, Tammi J. Ray. The partiesweremarried in December 1982 and
separated in September 1996. Two children were born of the marriage. Therespondent later fileda
complaint for divorce in the Circuit Court of Kanawha County.

Thelimited record presented for our consideration suggests that numerous contentious
hearings were held before afamily law master. In arecommended order dated August 5, 1999, and
forwarded tothecircuit court for entry, thefamily law master recommended that the partiesbe divorced
onthebagsaf irreconaladledifferences Thelaw magter made other recommendations, induding onethat

the respondent receive rehabilitative alimony of $250,000.00."

*The recommended order aso containsfindingsof fact reflecting that the respondent had received
(continued...)



The petitioner filed apetition to review the August 5, 1999 recommended order with the
circuit court, contending that thefamily law master made numerouserrors. Pertinent to theingtant case,
the petitioner disputed the family law master’ s recommended award of rehabilitative dimony to the
respondent, contending that the respondent diid not mest the statutory ariteriafor dimony.? The petitioner
adso arguedthat thefamily lawv megter failed to addressthe petitioner’ salegations of adultery andfault on
the part of the respondent, and falled to correctly ca culae theamount of the parties income availablefor
the payment of alimony.

Therespondent dsofiled asgparate petition saeking review by the drcuit court of thesame
recommended order.

Whiletheparties' cross-petitionsfor review were pending beforethecircuit court, on
September 3, 1999, therespondent wifefiled amotionto enforce certain portionsof the August 5, 1999
recommended order of thefamily law master -- an order which had not yet been gpproved and entered
by thecircuit court. Therespondent aleged that the petitioner had * engaged in sdf-hepto enforceonly
the provisons of the [recommended] Order which benefit him” and had refused to comply with those
portionsof theorder that would benefit therespondent. Therespondent aso dleged that the petitioner hed
frozen and deprived the respondent of accessto dl joint marital bank accounts. She dleged that the

petitioner had done so on the ground that the parties had filed objectionsto the family law master’s

1 :
(...continued)

variouscashdigtributionsind uding $41,000.00fromanon-marital account owned soldly by the petitioner,

and that an equiitableditribution of marita assstswould result in the respondent receiving $568,161.68

in assets, while the petitioner would receive $650,161.71.

’SeeW.Va. Code, 48-2-16[1999] for alist of the criteriafor acourt to consider in making an
award of alimony.



recommendationsregarding the distribution of those accounts, and that he had indicated hewould not dlow
the respondent to access those accounts until a ruling was received on those objections.

Inan order dated January 3, 2000, the circuit court responded to the respondent’ smaotion
to enforce certain portions of the recommended order, and entered an order requiring the petitioner to pay
to therespondent $62,500.00 in alump sum astemporary dimony. Theorder satesthat the amount was
to be considered a credit against any final award of alimony.

The petitioner then filed theingtant petition for awrit of prohibition to hait the enforcement

of the circuit court’s January 3, 2000 order, granting the respondent lump sum temporary alimony.

.
Webegin by examining the Satutory authority relied upon by thedrcuit court for issuing
its January 3, 2000 order. W.Va. Code, 48-2-13(a)(1) [1993] states, with emphasis added:

(a) At thetime of thefiling of the complaint or at any time after the
commencement of an action for divorce, annulment or separate
maintenance under the provisions of this article and upon motion for
temporary rdlief, notice of hearing and hearing, the court may order dl or
any portion of thefollowing temporary rdief, which order shdl governthe
marital rightsand obligationsof the partiesduring the pendency of the
action:

(2) The court may require either party to pay temporary alimonyin
the form of periodic installments, or alump sum, or both, for the
maintenance of the other party. . . .



Initsorder, during the pendency of the parties’ action for divoree, the dircuit court required the petitioner
to pay temporary alimony in alump sum for the maintenance of the repondent. Accordingly, it gopears
that the circuit court’s actions were supported by statutory authority.’

Thepetitioner, neverthdess, dlegesthat the circuit court exceeded itslegitimate powers
in awarding therespondent $62,500.00 in temporary dimony. The petitioner arguesthat the circuit court
should not haveissued its January 3, 2000 order awarding temporary dimony without firgt ruling upon
the cross-petitions for review on the issue of rehabilitative alimony.

A writ of prohibition may beissued only to resrain an inferior court from procesding inan
actionover whichit hasnojurisdiction, or inwhich, having jurisdiction, it hasexceeded itslegitimate
powers. Syllabus Point 1, Crawfordv. Taylor, 138 W.Va. 207, 75 S.E.2d 370 (1953). Whenthis
Court evauates cases such asthis, where the parties dlege the circuit court has exceeded itslegitimate
powers, we weigh five factors set forth in Syllabus Point 4 of Siate ex rel. Hoover v. Berger, 199
W.Va. 12, 483 S.E.2d 12 (1996):

In determining whether to entertain and issuethewrrit of prohibition for
casesnotinvolving anabsenceof jurisdiction but only whereitisclamed

that the lower tribunal exceeded itslegitimate powers, this Court will

examinefivefactors (1) whether the party seeking thewrit hasno other

adequate means, such asdirect gpped, to obtainthedesred rdief; (2)

whether the petitioner will be damaged or prgjudiced inaway thet isnot

correctable on apped; (3) whether the lower tribund’ sorder isclearly
erroneousasamatter of law; (4) whether thelower tribund’ sorder isan

AWhilenot cited to by the parties, another provision supporting the circuit court’ sactionsisW.Va.
Code, 48A-4-16(b) [1993], which dlowsadircuit court to “enter atemporary support and custody order
or otherwise providefor relief during the pendency of the review proceedings upon any party’ srequest
therefor or on themaster’ sor court’sown motionif the. . . court deems such order or other relief to be
fair and equitable.”



oft repeeted error or manifests perdstent disregardfor ether procedurd

or subgtantivelaw; and (5) whether thelower tribund’ sorder raises new

and important problemsor issues of law of firg impresson. Thesefactors

aregenerd guiddinesthat serveasaussful garting point for determining

whether adiscretionary writ of prohibition shouldissue. Although dl five

factorsneed not be satidfied, it isclear that thethird factor, the existence

of clear error as a matter of law, should be given substantial weight.

Theptitioner contendsthat thecircuit court exceeded itslegitimateauthority intwoways.
Firg, the petitioner pointsout thet thefamily law master recommended inthe August 5, 1999 order that
therespondent repay the petitioner $41,000.00 for digtributionsmedeto therespondent from anon-maritd
account owned Soldly by the petitioner. The petitioner assartsthat if the respondent ispaid the $62,500.00
intemporary dimony, and sheislater not awarded renahilitative dimony asaresult of the cross-petitions
for review of thefamily law master’ srecommended order, then shewill owethe petitioner $103,500.00
andwill not havethe fundsavalableto repay the petitioner. Second, the petitioner arguesthat the arcuit
court’ s January 3, 2000 order isdeficient in that it does not contain any factua findings, and hefurther

arguesthat thecircuit court falled to fully consder thefinancia needsand income of the petitioner as

required by W.Va. Code, 48-2-13(b).*

*W.Va. Code, 48-2-13(b) [1993] provides, in pertinent part:

In ordering temporary rdlief under the provisonsof this section, the court
ghdl consder thefinandid nesdsof the parties, the present income of eech
party from any source, their income-earning abilitiesand the respective
legdl obligationsof each party to support himsdf or hersalf and to support
any other persons. Except in extraordinary cases supported by specific
findings set forth in the order granting relief, payments of temporary
alimony and temporary child support are to be made fromaparty's
income and not from the corpus of aparty’ s separate estate, and an
award of suchrdief shdl not bedisproportionateto aparty’ saility to pay
as disclosed by the evidence before the court . . . .
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We stated in Syllabus Point 4 of Sate ex rel. Hoover v. Berger that the question of
“whether the lower tribuna’ sorder isclearly erroneous asametter of law” isonewhich will be given
subgtantid weight in determining whether to grant awrit of prohibition. Inour review of therecord, itis
clear that the circuit court had the statutory authority under W.Va. Code, 48-2-13()(1) to requirethe
petitioner to pay temporary aimony to the respondent. We therefore cannot say that the circuit court’s
order was erroneous as a matter of law.

After examining therecord presented by the parties, we dso cannot say thet the petitioner
will “be damaged or prejudiced inaway that isnot correctable on goped,” another factor to be addressed
under Sateexrel. Hoover v. Berger. While the petitioner has been ordered to pay the respondent
$62,500.00 in temporary dimony, that amount isto be credited againg any future payment of dimony to
therespondent, if itisawarded. Furthermore, thefamily law magter’ srecommended digtribution of marital
property, contained inthe August 5, 1999 recommended order, indicates that the respondent isentitled to
receive $568,161.68 as her share of the marital assats® Should the petitioner be successful in his petition
for review, and the circuit court setsasde the award of rehabilitative aimony to the respondent, we see
nothing which would prevent these assets from being used to reimburse the petitioner.

Another issuewhich we condder, in an andyssunder Syllabus Point 4 of Sateexrel.
Hoover v. Berger, iswhether the circuit court’sorder isan “oft repested error,” and whether the order

rases new andimportant problemsor issuesof law of firsimpresson.” TheLegidaurehas, throughthe

°Aside from $79,900.00in househol d goods and furnishings, the respondent isto receive the
baance of her share of maritd assetsfrom the* Smith Barney Joint Account” ($411,307.66), the* City
Nationd Bank” account ($20,708.63), the* Conrail Federa Credit Union” account ($25,722.84), and
other similar sources.



enactment of W.Va. Code, 48-2-13(8)(1), reserved to circuit courtsthe authority to award temporary
aimony during the pendency of adivorce action -- we therefore cannot consider thecircuit court’ saction
tobean“oft repested error” or a“problemor issueof law.” Furthermore, we percaivetha the Legidature
intended to presarve asubgtantid degree of discretion inthe dreuit court, and to dlow the drcuit court to
bethe primary forum for conddering the question of temporary dimony during the pendency of divorce
proceedings.

Whilewe are concerned thet thedrcuit court’ sorder does not contain spedific findings of
fact, wedo not believethat thistechnical error mandatesawrit of prohibition. Notonly issuchan error
correctableupon goped, but upon our examination of therecord inthiscaseit gppearsthat thearcuit court
did consder thefinancial needsand income of the petitioner asrequired by W.Va. Code, 48-2-13(b).
Wethereforedo not find that the circuit court abused itsdiscretion -- particularly to alevel that exceeds

the legitimate powers of a circuit court.

1.
Basad upon our condderation of thefactors set forth in Syllabus Point 4 of Sateexrel.
Hoover v. Berger, we cannot say that the circuit court exceeded itslegitimate powersinissuing its

January 3, 2000 order. Accordingly, the requested writ of prohibition is denied.®

W.Va. Code, 48A-4-20(e) [1999] reguiresacircuit court to ruleon objectionsto afamily law
magter’ srecommendationswithin 10 daysof theexpiration of the period for filing apetition for review.
Rule 28 of the Rulesof Practice and Procedurefor Family Law[1993] makesit clear that acircuit
judgemust ruleon any petitionsfor review within 30 daysof the date on which the petition was submitted
for decision.

(continued...)



Writ Denied.

®(...continued)

Intheingant case, the parties haveindicated that the drcuit court has ddayed ruling on the petitions
for review dueto thefiling of theingtant petition for awrit of prohibition. Asset forthabove, we deny the
requested writ, and direct that the circuit court endeavor to rule on the parties’ petitionsfor review
forthwith.



