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JUSTICE MCGRAW dissents and reservestheright to file a dissenting opinion.



SYLLABUSBY THE COURT

1. “In an appeal from an allegedly inadequate damage award, the evidence
concerning damagesisto beviewed mog strongly infavor of the defendant.” Syllabuspoint 1, Kaiser v.

Hensley, 173 W. Va 548, 318 S.E.2d 598 (1983).

2. “Wewill not find ajury verdict to beinadequate unlessit isasum so low thet under
thefacts of the case reasonable men cannot differ about itsinadequacy.” Syllabuspoint 2, Fullmer v.

Swift Energy Co., Inc., 185 W. Va. 45, 404 S.E.2d 534 (1991).

3. “An gopdlate court will not set asdetheverdict of ajury, founded on conflicting
testimony and approved by thetriad court, unlessthe verdict isagaingt the plain preponderance of the

evidence.” Syllabuspoint 1, Kessel v. Leavitt, 204 W. Va. 95, 511 S.E.2d 720 (1998).



Per Curiam:

Thisapped wasfiled by Brenda Sue Moore (hereinafter referred to as“Mrs. Moore?),
appdlant/plaintiff, fromafina judgment inawrongful deeth medica mapracticeactionagaing S. Jossoh's
Hospital of Buckhannon, Inc. (hereinafter referred to as“ St. Joseph's’), appellee/defendant.? The case
wastried beforeajury inthe Circuit Court of Harrison County. Thejury returned averdict for Mrs.
Mooreand awarded her $150,000.00in damages. Inthisapped, Mrs. Moore contendsthet the damage
awvard wasinadeguate® After acareful review of therecord in this case and after listening to the arguments

of the parties, we affirm the judgment of the Circuit Court of Harrison County.

l.
FACTUAL AND PROCEDURAL HISTORY
Thiscase originated asaresult of the death of Mrs. Moore shusband, Richard R. Moore
(hereinafter referred to as“Mr. Moore’). 1n1995, Mr. and Mrs. Moore lived in Buckhannon, West

Virginia Mr. Moore owned and operated an auto repar garage. Mrs. Moore was employed outsde the

"Mrs. Moorefiled the it individualy and asadminigtratrix of the etate of Richard R. Moore,
deceased.

*Thesuit also named United Hospital Center, Inc., (hereinafter referred to “ United Hospital
Center”) asadefendant. However, United Hospital Center settled at the start of trid andisnot aparty in
this appeal.

*Asaresult of the set-off from the $175,000.00 settlement reached with United Hospital Center,
Inc., Mrs. Moore received no actual monetary award from the jury verdict.
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home.* Mr. and Mrs. Moore had four children, Vicky (age 23), Randy (age 22), David (age 18), and

Douglas (age 16).

InFebruary, 1995, Mr. Moorevidted Dr. Frank Griswvorld for trestment of anulcer inhis
lower right leg. Mr. Moore, who weighed gpproximately 420 pounds, had been troubled by the ulcer for

about six years. During the visit, Dr. Grisworld reported that the ulcer was responding to treatment.

On March 28, 1995, Mr. Moorewastaken to . Josgph' semergency room. Mr. Moore
complained of muscular and keleta pain. Hewastreated conservatively and rleased. Two dayslater,
on March 30, 1995, Mr. Moore was again taken to St. Joseph’s emergency room. Mr. Moore
complained of sweating and shortness of breeth. Hewas diagnosed ashaving pneumonia. Mr. Moorewas
agantrested and rdessad. OnApril 3, 1995, Mr. Mooreweas, for the third time, admitted to S Josgph's
emergency room. During thisvigt, Mr. Moore again complained of svegting and shortnessof breath. Mr.
M oore was diagnosed as suffering from congestive heart failure. He was eventudly transferred for
trestment, on April 4, 1995, to United Hogpital Center, Inc. On April 6, 1995, Mr. Mooredied whileat

United Hospital Center. The cause of death was attributed to pulmonary embolism.

In 1996, theingtant wrongful deeth action wasfiled dleging negligence by S. Joseph' sfor

faling to diagnoseand treat Mr. Moorefor pulmonary embolism. The casewasheard by ajury, andon

‘Mrs. Moorewas actudly employed in some capecity by St. Joseph' sat thetime of her husband's
death.



November 4, 1998, the jury returned averdict finding St. Joseph’s 75% liable for the death of Mr.
Moore.® Thejury awarded Mrs. Moore $50,000.00 in non-economic damages and $100,000.00in
economic damages. Asaresult of asst-off resulting from Mrs Moorée s settlement with United Hospital
Center, therewas no actua monetary recovery from . Joseph's. Mrs. Moorefiled apod-trid motion

seeking anew tria on damages whichwasdenied. Itisfrom thispod-trid motion that Mrs. Moore now

appeals.

.
STANDARD OF REVIEW
Weare asked to determinewhether thecircuit court committed error by denying Mrs.
Moore spogt-trid motion for anew triad on damages® We addressed the sandard of review of adenia
of amotion for anew trial in Tennant v. Marion Health Care Foundation, 194 W. Va. 97, 459
S.E.2d 374 (1995):
Wereview therulings of the drcuit court concaring anew trid
and itsconcdlusion asto the existence of reversible error under an abuse
of discretion Sandard, and wereview thedrcuit court’ s underlying fectud

findingsunder aclearly erronecusstandard. Questionsof law aresubject
to ade novo review.

°The jury assessed United Hospital Center, with 25% liability for Mr. Moore' s death.

Anthisregard, Rule59(a), R.C.P., of thepartiesondl or part of theissues, andin acasewhere
the question of ligbility hasbeenresolved infavor of the plaintiff leaving only theissue of damages, the
verdict of thejury may be set asdeand anew trid granted onthe sngleissue of damages. Syl. pt. 4,
Richmond v. Campbell, 148 W.Va. 595, 136 S.E.2d 877 (1964).
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Tennant, 194 W. Va. a 104, 459 SE.2d at 381." Additionaly, weheldin Syllabus point 1 of Kaiser
v. Hendey, 173W. Va 548, 318 SE.2d 598 (1983), that “[i]n an gpped from an dlegedly inadequate

damageaward, theevidence concerning damagesisto beviewed mogt grongly infavor of thedefendant.”

With these principlesin mind, we turn to the substantive issues presented by this case.
[11.
DISCUSSION

Mrs. Moore contends that the jury’ saward of damagesin this case was manifestly
inadequate. In Kessdl v. Leavitt, 204 W. Va 95, 185, 511 S.E.2d 720, 810 (1998), this Court
observed that “in theabsence of any pedific rulesfor measuring dameages, theamount to beawarded rests
largely inthe discretion of thejury, and courts are rductant to interferewith such averdict.” (Quoting 22
Am. Jur. 2d Damages 8 1021, a 1067 (1988)(footnote omitted). Generdly, “[w]ewill not find ajury
verdict to beinadequate unlessit isasum so low that under the facts of the case reasonable men cannot
differ about itsinadequacy.” Syl. pt. 2, Fullmer v. Smft Energy Co., Inc., 185W.Va 45,404 SE.2d

534(1991). Likewise, “[a]n gppellate court will not set asdetheverdict of ajury, founded on conflicting

In her brief, Mrs. Moorecites the standard of review applicableto amotionto dter or amenda
judgment under Rule59(e) of theWest VirginiaRulesof Civil Procedure. S. Josgph' scorrectly contends
that Mrs. Moore s pogt-trial motion for anew trid was not brought under Rule 59(e). This Court noted
in Syllabus point 4 of James M.B. v. Carolyn M., 193 W.Va. 289, 456 SE.2d 16 (1995), that “Rule
59(e) of theWest VirginiaRules of Civil Procedure providesthe procedure for aparty who seeksto
change or reviseajudgment entered asaresult of amation to dismissor amotion for summeary judgment.”



testimony and approved by thetrid court, unlessthe verdict isagaing the plain preponderance of the
evidence.” Syl. pt. L Kessel, 204 W. Va 95, 511 S.E.2d 720 quoting Syl. pt. 1, Walker v.
Monongahela Power Co., 147 W. Va. 825, 131 S.E.2d 736 (1963); Syl. pt. 2, Sephens v.
Bartlett, 118 W. Va 421, 191 SE. 550 (1937). Furthermore, in Syllabus point 3 of Kaiser v.
Hendey, 173W. Va 548, 318 S.E.2d 598 (1983), we held that “[w]here averdict doesnot include
dementsof damagewhich arespedificaly proved in uncontroverted amountsand asubstantid amount as
compensation for injuries and the conssgquent pain and suffering, the verdict isinadequate and will be set
asgde” (CitingKingv. Bittinger, 160 W. Va. 129, 231 SE.2d 239 (1976); Hall v. Groves, 151 W.

Va 449, 153 S.E.2d 165 (1967)).

Having st forth the gpplicablelaw, weturnnow totheerrorsassgnedinthisgpped. The
verdict forminthiscase specificaly required thejury to separately establish damagesfor economicand
non-economic losses. Wewill therefore review separately the adequacy of the economic and non-

economic damages awarded to Mrs. Moore.?

A. Economics Damages

Thejury awarded to Mrs. Moore $100,000.00 for economicdamages. Thisaward was

8Mrs. Moorearguesin her brief that thedircuit court ruled that aseparate andysisfor economic
and non-economic damages could not bemade. . Joseph' scontendsthat the circuit court madeno such
ruling. InthisCourt’ sreview of the hearing onthemationfor anew trid, wefind no limitationimposad by
thecircuit court initsreview of the adequacy of damages. Infact, the circuit court discussed separatdy
both damageawards, eventhough counsd for Mrs. Moorestated that hewasonly concernedwith arguing
the adequacy of non-economic damages.



premised on evidence regarding lost income resulting from Mr. Moore' s death.® Conflicting
evidencewaspresented regarding Mr. Moore sfutureincome. Mrs. Moore presented evidenceto suggest
that her husband could earn $22,000.00 per year asacoal truck driver. Thus, based upon hislife

expectancy, he would have earned roughly $453,455.00 during the remainder of hislife.

Incontrast, . Joseph' schdlenged the evidence regarding the natureof work Mr. Moore
could perform, had helived. Therewasevidence presented that Mr. Moorewould not havereturned to
hisformer work asacoal truck driver dueto his obesity and chronic right leg ulcer. Evidencedso
showed that, from about 1993 to thetimeof hisdeath, Mr. Moore operated agarage where herestored
wrecked automobiles. St. Joseph' s presented further evidenceindicating that Mr. Mooredid not make
aprofit during thetimethat he operated thegarage. Findly, expert testimony by S. Josgph’ seconomist

indicated that Mr. Moore would have earned about $243,818.00 during the remainder of hislife.

Thejury accepted neither expeart’ stestimony regarding Mr. Moore sfutureincome. The
jury ingteed gppeared to have reached amiddie ground by awarding only $100,000.00. During the hearing
onMrs Moore smotionfor anew trid on damages, thetriad Court addressed theissueof thejury’ saward

for economic loss as follows:

*Under our wrongful death statute, W.Va. Code § 55-7-6(c)(1)(B)(1)[1992], ajury may award
damages for reasonably expected loss of income of the decedent.

“Fvidenceindicated that Mr. Moore had been anindependent cod truck driver, but tha, prior to
1993, the company that he hauled coa for went bankrupt. Additionaly, there was evidence that Mr.
Moorewould never again driveacod truck because hewasinvolved in avehicular acadent which causd
death to another person.



THE COURT]{I]n this case the jury sent out a question, wanted to know
essentidly if they were bound by thesetableson logt incomeand the attorneys, who are
both competent attorneysin thiscase, agreed for meto answer that question, and theway
that | did answer it wasthat they weren’t bound by any table and they alonewereto
determinetheamount. Andweingruct thejury that they’ renot bound by what the experts
say and they can give it such credit or weight as they believe it deserves.

S0, based upon dl thet, thefact that they didn’t return thelow projection nor high
projection, something lessthan that, | believeisnot aproblem. | mean | think thisjury
redly thought about that and thought about thet projected lost income, and based upon dll
thefactors, but didn’t just blindly adopt wheat they said and came up withthiseconomic
loss of a hundred thousand dollars. . . .

Thetrid court’ s satement regarding the discretion juries have in accepting or rgecting
expert testimony wasconsstent with thelaw. We addressed thisissuein Martinv. Charleston Area
Medical Center, 181 W. Va. 308, 382 S.E.2d 502 (1989), where it was said that:

Indeed, . . . thejury hastheright to weigh the testimony of all

witnesses, expartsand otherwise, and . . . thejury isto give only asmuch

weight and credit to expert testimony asthejury deemsit entitled towhen

viewed in connection with al the circumstances.

Martin, 181 W. Va a 311, 382 SE.2d a 505. Becausethe expert testimony in this case was corflicting
ontheissueof economic damages, we cannot say that thetrid court erred by refusing to disturb thejury

award for economic damages. We must, therefore, affirm the judgment as to economic damages.

B. Non-economic Damages



Thejury awarded to Mrs. Moore $50,000.00 for non-economic damages.™ Mrs. Moore
relies primarily upon this Court’ sdecision in Martin v. Charleston Area Medical Center, supra,

as support for her position that the jury’s award of non-economic damages was inadequate.*

Thedecision in Martininvolved awrongful death action wherein thejury awarded
$250,000.00 to the decedent’ swifeand four children. Infinding thejury’ saward inadequatein Martin,

this Court stated:

Webdievethat had the jury’ sverdict for $250,000 been for economic
lossdone, it would not have been contrary to thewe ght of the evidence.
However, when wetake into consideration that the plaintiff, in her
representative cgpadity, was aso suing for non-economic loss goecificaly
for loss of afather and loss of a husband, we find that the verdict is
inadequate.

Martin, 181 W. Va at 311, 382 S.E.2d at 505.

Martinisnot digpositive ontheissue of non-economic damagesintheingant casefor two

reasons. Fird, inMartin therewasno specific amount avarded as non-economic damages. Thejuryin

"Thejury verdict form alocated the non-economic awvard so asto provide $10,000.00 for Mrs.
Moore and $10,000.00 for each of the Moores four children.

2The wrongful death statute, W.Va. Code § 55-7-6(c), states that:

(1) Theverdict of thejury shdl indude, but may not belimited to, damegesfor the
following: (A) Sorrow, mental anguish, and solace which may include society,
companionship, comfort, guidance, kindly offices and advice of the decedent; (B)
compensation for reasonably expected|ossof . . . services, protection, careand asssance
provided by the decedent; (C) expensesfor the care, treetment and hospitdization of the
decedent incident to the injury resulting in death; and (D) reasonable funeral expenses.



Martin smply returned agrossaward. Second, the critical factor inthis Court’ sdetermination of the
damage award’ s inadequacy related to the plaintiff’srace. We stated in Martin:
Inthe case before us our decison isinformed to some extent by thefact thet the
plaintiff isablack woman suing for the death of ablack husband and father on behdf of
hersdlf and four black children. In casesof thistypeinvolving white plaintiffs, when
plaintiffs prevail at al, the awards are substantially higher.

Martin, 181 W. Va at 312, 382 S.E.2d at 506.

Intheingtant case, thejury made aspecific award of economic damages. Moreover, the
plantiff inthiscase, aswasargued by St. Josgph' sduring the podt-trid hearing for anew trid on damages,

iswhite.

Thecritica factor in determining whether the amount of non-economic damageswas
adequatein this case concernsthe nature of the evidence presented on thismetter. Mrs. Moore presented
evidence suggesting that Mr. Moore played an activerolein thedaily life of hisfamily and thet thefamily
membersweredose® Therewasevidencethat Mr. Moore regularly went to drag racing events, fishing

trips and school soccer games with his family.

S. Joseph'’ spresented evidence suggesting that Mr. Moorewas, in fact, dienated from

hisfamily. Thisevidenceinduded tesimony that Mr. Moore spent mogt of histimeworking in hisgarage,

Only Mrs. Mooreand her son David testified a trid. Theother three children, while present, did
not testify.



dept onacouchinhishome, and rarely had dinner with hisfamily. Testimony aso suggested thedrag

racing events, fishing trips and soccer games were not regular family outings.

Thetrid court acknowledged thet it was concerned with thejury’ saward on non-economic
damages, but decided that the jury wasin the best position to make the determination. See Keiffer v.
Queen, 155W.Va 868, 873, 189 S.E.2d 842, 845 (1972) (“ The courtsusualy state that though they
might have awarded agreater or lesser amount than that contained in thejury verdict, they will not

substitute their views for that of the jury.”).

AlthoughthisCourt may believethat Mrs. M oore should havereceived agrester avard
for non-economic dameages, we cannot subgtitute our opinionfor that of the jury based upon therecordin
thiscase. Weindicated in Syllabus point 2, in part, of Richmond v. Campbell, 148 W. Va 595, 136
S.E.2d 877 (1964), that

[a] meredifferencein opinion between the court and thejury asto theamount of recovery
insuch caseswill not warrant thegranting of anew tria ontheground of inedequiacy unless
theverdictissosmdl that it clearly indicatesthat thejury wasinfluenced by improper
motives.
See Sargent v. Malcomb, 150 W. Va. 393, 396, 146 S.E.2d 561, 564 (1966) (“[A] mere difference
of opinion between the court and thetrid jury concerning the proper amount of recovery will not justify
either thetria court or this Court in setting aside the verdict on the ground of inadequacy or

excessveness.”). Mrs. Moorehasfaled to demondrateto thisCourt thet thejury used someillegd mative

to reech itsdetermination in awarding non-economic damages, or that thejury indructionswere mideading
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or incorrect. We, therefore affirm the trial court’s ruling on the issue of non-economic damages.

V.
CONCLUSION
The judgment of the circuit court is affirmed.

Affirmed.
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