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SYLLABUSBY THE COURT

1. “Awrit of mandamuswill not issue unlessthree dements coexis--(1) adear legd right
in the petitioner to therdief sought; (2) alegd duty on the part of respondent to do the thing which the
petitioner seeksto compe; and (3) the absence of another adequateremedy.” Syl. Pt. 2, Stateex rdl.

Kucerav. City of Wheeling, 153 W.Va. 538, 170 S.E.2d 367 (1969).

2. “Thepublicpalicesinprotecting fundamentd rights, preserving dectord integrity, and
promoting both palitical andjudicid economy have prompted apractica gpproachin ngwhether
an eection caseisgppropriatefor mandamusrdief. . . . 1tisonly when awrit of mandamushas been
invoked to presarvetheright tovoteor to runfor political officethat this Court has eased therequirements
for grict compliance for the writ's preconditions, especidly those relating to the availability of another

remedy.” Syl. Pt. 3,in part, Sateex rd. Sowardsv. County Comm’'n, 196 W.Va 739, 474 SE.2d 919

(1996).
3. “Becausethereisanimportant public palicy interest in determining the qudifications of
candidatesin advance of aneection, this Court does not hold an e ection mandamus proceeding to the

same degree of procedurd rigor asan ordinary mandamuscase” Syl. Pt. 2, Siateex rel. Bromelow v.

Daniel, 163 W.Va. 532, 258 S.E.2d 119 (1979).



4. “‘Thedigihility of acandidatefor an dective office may be determined in aprocesding
in mandamus and, uponadetermination thereinthat acandidateisindigibleto bedected to or tohold the
officefor which hesasks nomination or dection, awrit of mandamuswill issuedirecting the board of balot
commissonersto srikeor omit such candidate'snamefromthe primary or generd dectionbalot.” Syl.

pt. 1, Sateex rd. Summefiddv. Maxwell, 148 W.Va 535, 135 SE.2d 741 (1964).” Syl. Pt. 1, Stae

ex rel. Haught v. Donnahoe, 174 W.Va. 27, 321 S.E.2d 677 (1984).

5. “TheWes VirginiaConditution confersafundamentd right to runfor public office,
whichthe State cannot redtrict unlesstheredrictionisnecessary to accomplish alegitimateand compdling
governmentd interest.” Syl. Pt. 2, State ex rel. Billingsv. City of Point Pleasant, 194 W.Va. 301, 460

S.E.2d 436 (1995).

6. TheWest Virginia Constitution confers on theWest Virginia Supreme Court of
Appeds, both expresdy and by necessary implication, the power to protect theintegrity of thejudicid

branch of government and the duty to regulate the political activities of all judicial officers.

7. No person who issarving aterm asajustice of the Supreme Court of Appedsof this
date shdl bedigibleto file asacandidate to seek nomination or dection to another term on said Court
which begins prior to the expiration of the term then being served.

Scott, Justice:



Relator George E. Carenbauer” seeks awrit of mandamus to have Respondent, the Honorable
Warren R. McGraw, dedared indigible asacandidate for dection to aseparate twelve-year teem onthis
Court.? Asgroundsfor theextraordinary relief sought, Relator assartsthat Justice M cGraw failsto qudify
asandighblecandidatefor officedueto his gatusas an incumbent currently fulfilling an unexpired termto
which hewasdected. Additiondly, Reaor contendsthat Justice McGraw’ sactionsfird, astheauthor of
arecent opinion® declaring Speaker of the House of Delegates Robert S. Kissindigiblefor gppointment
tothisCourt under theemolumentsdauseof thissiate scondtitution, and now, in seeking the postionwhich
Spesker Kisswasdenied,’ have both undermined theintegrity of thisjudicia indtitution and cast uponit
apernidousdoak of agpergon. Following an exhaudive examination of conditutiond principlescombined
withan equaly thorough review of judicid decisionsconcerning the penumbra issues presented by the
petition, we cond udethat while the congtitution does not expresdy proscribe anincumbent justicewhose

term hasyet to befulfilled from seeking dection to aseparate seet on this Court, theintent underlying the

'Rdator maintainsthat he hasfiled thisaction “ entirdy on hisown behaf asacitizen, taxpayer and
Democrat, independent of any other persond, commercid, or professiond associations he may have.”
Redator ateshisparty satusasabasisfor seeking rdief herein, giventhe posshbility that Governor Cecil
H. Underwood, aRepublican, would havethe task of appointing ajusticetofill the remainder of the
unexpired termwhich JusticeMcGraw currently holds. SeeW.Va Code § 3-10-3(1999) (setting forth
procedures for filling judicial vacancies).

“udiceMcGraw iscurrently serving theremainder of atermontheWest VirginiaSupreme Court
of Appedstowhich hewasédected asaresult of the resgnation of Justice Thomas E. McHugh in 1998.
The term to which Justice McGraw has been elected ends on December 31, 2004.

%See State ex rel. Rist v. Underwood, ~ W.Va. __, 524 SE.2d 179 (1999).

‘Whilewefully appreciate the gravity of the ethica concerns Relator has raised that arisefrom
Jugtice McGraw’ sinvolvement in the proceedings which resulted in the nullification of Spesker Kiss
appointment to this body, we do not rely on such grounds to resolve this matter.
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enactment of article V111 of our state condtitution, which setsforth the requirementsfor selection to this
Court, aswd| astheentiredructureof thejudicid branch of government; thesocid compact of thisdae' s
citizenry asexpressed through the adoption of both the Congtitution and the Judicid Reorganization Act
of 1974; and thegae scompdling interest in maintaining theintegrity of thejudidary, aswell asitsequaly-
compd linginterest in securing anindependent judiciary removed from theentanglementsof palitics, dl
combineto requirethis Court to conclude that Justice McGraw cannot seek to enhance histerm-length

through these means. Accordingly, we grant the writ of mandamus as moulded.”

|. Factual Background
The precipitating fact thet spawned this petition wasthefiling of acertificateof candidacy
by Justice McGraw viathe U.S. Pogtal system on January 29, 2000. SeeW.Va. Code 3-5-7 (1999).
Wereit not for thefact that Justice M cGraw iscurrently filling theremainder of an unexpired term,®which
runs until December 31, 2004, thefiling would not have been momentous. Dueto the unprecedented
natureof thisfiling, the pressimmediately began publishing commentary’ on theissue of whether asupreme

court justice could saek e ection to another term of court while still occupying an unexpired term on that

Dueto theexigent circumstances presented by theimpending primary dection and the attendant
need to have Justice McGraw’ s nameremoved from the officid ballots, balot cards, balot |abds, and
voting machines, this Court granted awrit of mandamus, as moulded, by order dated March 23, 2000.
Theorder cursorily identified the baasfor the rdief granted, indicating thet an opinion wasto follow which
would fully explain the Court’ s reasoning.

°See supra note 2.

We reference the aspect of press coverage not as support for the decision reached in this case,
but as commentary onthe state of calumny that hasbeset thisinditution Snce JusiceMcGraw filed hispre-
candidacy statement.



samebody. When JusticeMcGraw permitted thedeadlinefor withdrawing hiscandidacy?to pass, Relator
averstha hewas prompted to filearequest for extraordinary rdief by virtue of Jusice McGraw’ sfalure
to withdraw hisnamefrom thelist of Democratic candidates seeking eection to this Court. ThisCourt
granted theruleto show causefor the purpose of determining whether Justice McGraw’ scandidacy isin

violation of the West Virginia Constitution or the general laws of this state.

I1. Standard of Review
Typicdly, thisCourt cons derswhether toissueawrit of mandamusagaing thefollowing
three-pronged standard:
A writ of mandamus will not issue unless three elements
coexig--(1) aclear legd right inthe petitioner to the rdief sought; (2) a
lega duty on the part of respondent to do the thing which the petitioner
seeks to compel; and (3) the absence of another adequate remedy.

Syl. Pt. 2, State ex rel. Kucerav. City of Whedling, 153 W.Va 538, 170 SE.2d 367 (1969). Where

chdlengesto thedectord process areinvolved, however, this Court has recognized the need to relax the
stringent requirements for issuing writs of mandamus:

Thepublic paliciesin protecting fundamentd rights, preserving
dectord integrity, and promoting bath palitical and judiaa economy have
prompted apractica approachin ng whether an eection caseis
agopropriatefor mandamusrdief. . .. 1tisonly whenawrit of mandamus
hasbeen invoked to presarvetheright to voteor to runfor politica office

¥Pursuant to the provisionsof West VirginiaCode § 3-5-11(a) (1999), Justice M cGraw could
havewithdrawn his certificate of candidacy until February 15, 2000. After suchtime, no candidateis
permitted to remove his’her name from the ballot. Seeid.
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that this Court has eased the requirementsfor strict compliancefor the
writ'spreconditions, especidly thoserdating totheavailability of another
remedy.

Syl. Pt. 3, in part, State ex rel. Sowardsv. County Comm'’'n, 196 W.Va. 739, 474 S.E.2d 919 (1996);

accord Syl. P. 2, Sateex rd. Bromdow v. Danid, 163 W.Va 532, 258 SE.2d 119 (1979) (“Because

thereisanimportant public policy interest in determining the qualifications of candidatesin advanceof an
eection, thisCourt doesnot hold an € ection mandamus proceeding to the samedegree of procedurd rigor

as an ordinary mandamus case.”)

Whilewe countenanced easing the Slandard for issuing extraordinary rdlief in the context

of “presarving” theright torunfor political officein Sowards, theissuesraisedinthiscass, dthoughamed

at prohibiting acandidacy, suggest smilar exigencieswhich requireimmediate, rather than deferred,
resolution. Moreover, asweexplainedin Bromeow, “[t]heprincipa purposeof theliberalized eection
mandamusproceading isto providean expeditiouspre-dection hearing toresolvedigibility of candidates,
so that voters can exercisethar fundamentd rightsasto dl eigiblecandidates” 1d. at 536, 258 SE.2d

a 122; seed 0 Staeex rd. Maoney v. McCartney, 159 W.Va 513, 527, 223 SE.2d 607, 616 (1976)

(sating that “intelligent and meaningful exercise of the franchiserequiressomemethod of averting avoid
or voidabledection” and recognizing that “someform of proceeding must be avallable by which interesed
partiesmay chalengein advanceof aprimary or generd dectionthedigibility of questionable candidates
In order to assurethat eectionswill not becomeamockery. . . .”). That mandamusisthe agreed-upon

procedural mechanism for resolving questions of a candidate’s eligibility is well-established:



“The€ligibility of acandidate for an elective office may be
determined in aproceeding in mandamus and, upon adetermination
therein that acandidateisindigibleto be dected to or to hold the office
for which hesaeksnomination or ection, awrit of mandamuswill issue
directing the board of ballot commissionersto strike or omit such
candidates namefrom the primary or generd dectionbdlot.” Syl. pt. 1,
Sateex rd. Summerfiddv. Maxwell, 148 W.Va 535, 135 SE.2d 741
(1964).

Syl. Pt. 1, State ex rel. Haught v. Donnahoe, 174 W.Va. 27, 321 SE.2d 677 (1984). Against these

principles, we examine Relator’ s request for awrit of mandamus.

[11. Discussion
Asaninitid matter, wefed condrained to observethat not onceinthe 137 yearssincethis
state’ sformation has any individua adopted acourse of action such asthat pursued here by Justice
McGraw. No one has previoudy atempted to “switch seats’ while dready occupying apogtion onthis
Court, thehighest tribund inthisstate. The asence of precedent for thisaudacious conduct isnat limited
tothisgate sjurigorudence, butamilarly islacking throughout the other fifty Seates, saveone. Wereit not
for thethwarted aspirations of oneother judge, wewould be completdy bereft of authority against which

to examine Justice McGraw’s novel approach to term extension.’

Wearenot unmindful of thefact that adiffering viewpoint exisswith regard to theauthority

of thisCourt to prohibit Justice McGraw from seeking another term onthisjudicid body based onthefact

Asoneadtutelegidator commented, Justice M cGraw isseeking to renegotiate his contract before
the expiration of the contractual term.



that our state condtitution doesnot expresdy proscribesuch acandidacy. Inanticipation of such reproach,
werepond that this Court is obligated by itsrole asthe arbiter of congtitutiona issues, aswell asitsduty
to uphold the confidence reposed inthejudiciary by thisstate scitizenry, to resolvetheissue of Justice
McGraw’ scandidacy. Concomitant to the sustained confidence of the publicinthejudiciary isthe
correlativerespongbility that integrity must bethe cynosure of dl judicia endeavors, both actua and
percaved. Socrudd isthedae sinterestinmaintaining theintegrity of itsjudicd sysemthet regulaions

or resrictionswhich temporally affect an officehol der’ saccessto the ballot have been found to withstand

congtitutional chdlengeonthisground done. Clementsv. Faghing, 457 U.S. 957 (1982). Thisrecognized
dateinterest in upholding theintegrity of thejudicid system, and theinherent and expresspower of this
Court to control the palitical activitiesof dl judicid officers, thus serve asboth the predicate core of our

decision and as the authority for the ruling itself.

A. Constitutional and Statutory Provisions

Wel ook firs to thegoverning condtitutiond languagefoundinartide V111, section seven
to determine whether thelegid ative framers anticipated and addressed the Stuation withwhich we are
confronted. The only language that addresses the issue of judicial candidacy states as follows:

Nojustice, judge or magistrate shal hold any other office, or

accept any appointment or public trust, under this or any other

government; nor shal he becomeacandidatefor any dective public office

or nomination thereto, except ajudicid office; and theviolation of any of

these provisions shall vacate hisjudicial office.
Whilesomeadvocatesmight contend, at first glance, that the condtitutiond language doesinfact authorize
the candidaciesof incumbent judges, upon scrutiny it becomesclear that thisprovisowasnot adopted with
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the concarnsin mind presented by JusticeMcGraw' sfiling. 1t doesnot pertain to the question of hisright

to run for this particular judicial office as a term-enhancement maneuver.*

Thelanguageof article V11, saction saven, which permitsajusticeto becomeacandidate
for judidad officewithout vacaing higher judicd seet isamed a two interrdaed concans. presarving
the separation of powersamongst thethreebranchesof government and preventingjudicid entanglements
withpalitics Theinsartion of thiscondtitutiond language through the Judida Reorganization Amendment
of 1974 isdirected & “bar[ring] [judges| from continuing in officeafter they become candidatesfor any

nonjudicid public offices” Robert M. Badress TheWes VirginiaConditution a p.213 (1995). These

provisonswere* desgned to prevent both obgtructive conflictsand judicid entanglementswith politics”
1d. TheMontanaSupreme Court, in discussing the purpose of itscongtitutiona language onthissubject,™
dated: “ Thecondtitutiona prohibitionagaing judgesseeking nonjudicid officeswhilestill holdingjudicia
officeisbut part of agenerd condtitutiond schemededaring directly or indirectly therightsof officeholders

inal branches of government to seek other officewnhileill holding office” Committeefor an Effective

Judiciary v. State, 679 P.2d 1223, 1228 (Mont. 1984). In upholding the congtitutiona language that

permitsajudge not to forfelt officeif he/shefilesfor ajudicid pogtion, theMontana Supreme Court opined:

“While Relator stated that he did not seek to force Justice M cGraw to vacate his current seet on
thisCourt under thetermsof artide V111, section 7, the vacancy provisoisnot implicated asit affectsonly
judges who seek nonjudicia office.

YArtide V11, 8 10 of the Montana Condtitution, adopted in 1972, satesthat “[a]ny holder of a
judicid postion forfeitsthet postion by either filing for an dective officerather than ajudicid position or
absenting himsdlf from thestatefor morethan sixty (60) consecutive days.” Committeefor an Effective
Judiciary v. State, 679 P.2d 1223, 1224 (Mont. 1984).
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[T]he[Montanacondtitutiond] del egatespercaived apublic benefitinopening up
thejudica dection processto judgeswho desred to move from lower courtsto
the digrict court and from didrict court to the supreme court, or from ajusticeon
the supreme court to achief justice on the supreme court. . . . To say that ajudge
forfetshisofficeif hefilesfor anonjudicd officeisbut another way of saying thet
aditting judge can file for other judicia office without forfeiting his office.

Id. at 1228-29 (emphasis supplied).

Undergirding the conditutiond prohibition againg seeking nonjudicid dectivedfficeisthe
corrdaive objective of both removing and insulating judgesfrom the palitical relm. Whilethereasonsfor
separating thejudiciary from politicsare many and varied, there can be no question that the goal of
removing politics and its attendant imbroglios from the judicial processis necessary to the proper

functioning of our judicid system. See, eq., Philyaw v. Gatson, 195\W.Va. 474, 478, 466 SE.2d 133,

137 (1995) (discussing consequences of judge defeated in bid for nonjudicid office returning to bench

post-dection); J. Clark Kelso, A Report on the Independence of the Judiciary, 66 S.Cal.L.Rev. 2209,

2210 (1993) (“In order to perform itsdipute-resalving and law-dedaring functions, thejudidary must dso

belargdy independent of, and insulated from, the people and the palitica process. 1t isonly through this

Independence--anindependencetha promotesimpartial decisonmaking--that judicid actionwill earnthe

respect of the people.”) (emphasissupplied). Itisnot surprising then that the Code of Judicia Conduct

includesacomplementary restriction on*ingppropriate palitica activity” whichreguiresjudgesto”resign

fromjudidd office upon becoming acandidatefor anon-judidd office” W.Va Codeof Judicid Conduct,



Canon5A(2). Indiscussing the Washington corollary to Canon 5, often referred to asa“ resign-to-run”
requirement, the Washington Supreme Court ated that thiscanon * seeksto prevent embroiling the court
in palitical controversy and dlowing ajudgeto tradeon the prestige and dignity of thejudicid office” In

re Disciplinary Proceeding Againg Niemi, 820 P.2d 41, 46 (Wash. 1991) (citing J. Shaman, S. Lubet &

J. Alfini, Judicid Conduct and Ethics§ 11.19 at 357 (1990) and E. Thode, Reporter’ sNotesto Code of

Judicial Conduct 97 (1973)); see dso Morid v. Judiciary Comm n, 565 F.2d 295, 305 (5th Cir. 1977),

cert. denied, 435 U.S. 1013 (1978) (articulating rationale for requiring resignation of judges seeking
election to nonjudicia officeintermsof “protect[ing] the state’ sinterest in judicia integrity without
scrifidngtheequaly important interestsinrobust campaignsfor dectiveofficeintheexecutiveor legidaive

branches of government”).

Having thus cond uded thet the language of atide V11, section sevenisdirected a forcing
judgesto vecatethar officeif they intend to run for nonjudicid officeand to Smilarly uphold the separation
of powersby proscribing judicia officersfrom becoming candidatesfor either of the two remaining

branches of government whilestill holding office, we next addresswhether thelanguage & issue authorizes

2Canon 7(A)(3) of the Washington Code of Judicial Conduct provides that;

Judgesshdll reagntheir officewhenthey become candidateseither
inaparty primary or inagenerd dection for anonjudicid office, except
that they may continueto hald their judicid officewhile being acandidate
for dectionto or sarving asadd egatein agtate condtitutiona convention,
if they are otherwise permitted by law to do so.

In re Disciplinary Proceeding Against Niemi, 820 P.2d 41, 45 (Wash. 1991).
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anincumbent justiceto seek aseparate seat on the court before histerm hasexpired. Theanswer tothis
query cannat be reached by smply concluding that, because the office sought by Justice McGraw isa
judicid office, heispermitted by thetermsof article V111, section sevento seek judicid officewhileill
holding and fulfilling an unexpired judidd seat. Whilethe dissent employs contorted logicin rewriting the
language of article V111, section seven to Satein pogtivetermsthat “agtting justice may ‘becomea
candidate for any eective. . . judicid office’”** such reformulation is shallow and jurisprudentially
indefengble. 1t naither withstands condtitutiond analyssnor doesit answer the query beforethe Court.
Thewordsof Jusice Stary il ing trues “How eeally men satify themselvesthat the Condtitutionisexactly

what they wishittobe” AlpheusT.Mason & Dondd G. Stephenson, Jr., American Conditutional Law

38 (10thed. 1993). If the course of action undertaken by Justice M cGraw wasnot contemplated by ether
the framersof our sate conditution or the drafters of the Judicid Reorganization Act of 1974, and we
sarioudy doulbot that it was,* then we cannot summarily conclude that such action is sanctioned under this
condiitutiond provison. Itismorereasonadleto find that thisbehavior issmply outsdetheexpressterms
of our soad compact. Aswerecognized in Randolph County Board of Educationv. Adams, 196W.Va
9,467 S.E.2d 150 (1995), “[w]henthe Conditution isslent on aparticular issue, the solution cannot be
foundinamethodology that requiresusto assumeor divinetheframers intent onanissuewhichmogt likdy

was never considered.” |Id. at 22, 467 S.E.2d at 163.

BThis language isincluded by the dissent in the order issued by this Court on March 23, 2000.

“We have found no authority, and similarly been cited to none by the parties hereto, that
demondratesany higtorica contemplationwasgiventotheissue of whether anincumbent onthisCourt
whose term has not expired could seek election to another seat on this Court.
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Finding no explicit congtitutiond authority for Justice MoGraw’ s candidacy™ and rgecting
summarily thedissenter’ scontention that the albsence of expresscongtitutiond prohibition conversely
warrantsgpprova of such candidacy, we must determinewhether any satutesbear on theissueof Justice
McGraw' sdligibility to be acandidatefor another seat on thisCourt. Theonly statutory provisonwhich
addressesthe critical dement of digibility for officeisWest VirginiaCode 8 3-5-7. That statute, which
gopliestodl candidacies, requiresthefiling of acertificate of candidacy announcement by “[any person
who isdigible and seeksto hold an office or palitica party pogtion to befilled by dectioninany primary
or generd dection.” 1d. (emphasissupplied). Aspart of the candidacy announcement, theindividud is
required to meke asworn satement that he/she”isacandidatefor the officein good faith.” W.Va Code
83-5-7(b)(8). Other than emphasizing the obvious--that an individua seeking poalitical office must be
digibleto hold the office he'she seeks-thelanguage of thisgenera dection Satute doesnot assist uswith

our present inquiry.

B. Anaogous Precedent
Despitemultitudinousresearch efforts, only onefactudly smilar decisonwasunearthed

thet involved ajudidd officar who sought to enhance histerm length whiletill fulfilling aterm towhich he

Given our condusion that no condtitutional language addressestheright of anincumbent justice
to seek dection mid-term to another term on this Court, we do not find gpplicable the authority which
requiresthat “[i]nthe event of ambiguity aconstitutional amendment will receive every reasonable
condructioninfavor of digibility for office....” Syl. Pt. 3, in part, Sateex rdl. Maoney v. McCartney,
159 W.Va. 513, 223 S.E.2d 607, appea dismissed sub nhom. Moorev. McCartney, 425 U.S. 946
(1976).
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had been dected. InHurowitz v. Board of Elections, 426 N.E.2d. 746 (N.Y . 1981), asitting civil court

judge, who hed sarved lessthan hdlf of theten-year term to which he had been dected, filed asacandidate
for another ten-year seet onthesamejudicia body. Like JusticeMcGraw, Judge Hurowitz asserted his
right to seek asgparatejudicia seat on the same court basad on the language of New Y ork’ scordllary to
aticleVIII, section 7 of our state condtitution. Citing the language of artidle V1, section 20 of the New
Y ork Condtitution, which provided that “ a Judge may not ‘ bedigibleto be acandidatefor any public office
other thanjudicid office. . . unlessheresignshisjudicid office,” Judge Hurowitz argued thet the quoted
conditutiond language* not only permitsmembersof thejudidary to retainther pogtionswhilethey pursue
vacancies on other courts, but also sanctions sitting Judges whose terms have not yet expired to be
candidatesfor identicd pogtionsonthesamecourt.” 426 N.E.2d a 747. Inrgecting Judge Hurowitz's
postulate, the New Y ork court examined the entirety of the language of artidle VI inwhich the subject
constitutional language was located to determine the underlying general intent of the article.

“When the whole sixth (or judiciary) article of the Constitution is

consdered, certain purposesare clearly indicated. It was proposedto

providefor the State agenera and complete and continuousjudicia

systlem, and to create, or recognize and continue, dl thejudicid officers

needed therefor . . . . It was designed that the general and * * * the

exdusvemode of filling these offices* * * should be by dection by the

people, and not by appointment.”

426 N.E.2d at 747 (quoting People ex rel. Jackson v. Potter, 47 N.Y. 375, 379-80 (N.Y. Sup. Ct.

1872)). Inlight of thehistorical underpinningsof thejudiciary artidle, thecourtin Hurowitz conduded thet

article VI was designed to assure astructured judiciary elected on a
regular basiswithout fragmentation of terms. To accept thiscandidate' s
Interpretation of section 20 would defeat the over-dl purposesof aticle
V1. Suchactivitiescould fragment termsand cregieinterim vacanceson
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aregular bags, thereby infringing upon the peopl€ sright to a“complete
and continuous judicial system”.

426 N.E.2d at 748 (quoting Potter, 47 N.Y. at 379).

Besdesits concerns over fragmentation and the consequent disruptionto thejudicia

process, the court in Hurowitz considered the logical consequences of the judge s candidacy on the

selection of judges:

[T]he nature of the Judge' s candidacy could have the effect of
aborting the dection process. By seeking another postion onthe same
court wherehe currently sts, henot only dlowshimsdf multiple chances
to bere-elected, but a so assuresthat when heis €l ected to the other
position onthe same court, avacancy will occur. Suchavacancy cregtes
anadditiond occasonfor politicd involvement. Moreover, should this
type of conduct becomethe norm, it would be possiblethat al postions
would be appointive upon the resignations and shiftingsof the other
Judges, only at the next genera dection would the people be givena
chanceto vote, the effect of which may well beto merely approvethe
gppointment. Althoughwedo not find that thisiscurrently the practice,
thelikelihood of such aresult portends abuse of the dective sysem. Even
viewed inits most favorablelight, this conduct has the potentia for
“mischief” which this court cannot condone.

426 N.E.2d at 748. Long before theHurowitz decision, theNew Y ork Supreme Court wasforced to

condder, initsPotter decison of 1872, the effects necessarily wresked upon thedectoral processwhen

judicial appointments are required due to politically-motivated vacancies.*

YVhen asupreme court justice resigned from the bench on the eve of the generd dection and an
gppointment resulted dueto thevacancy creeted, theNew Y ork Supreme Court had to determinewhether
theterm of the gppointed justicewasa 12-year term or whether thegppointment ended on December 31t
of that very sameyear dueto the sdlection of ajudtice a the generd dection. Potter, 1872 WL 9733 a

pp. 1-2.
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“If avacancy inaterm. . . may defeat the electors of their privilegeto
chooseanincumbent . . ., soaresgnation. . . duringtherunning of the
termwill havethesame effect. Morethan that too, the gppointee of the
Governar, ... may ... resgn hisoffice, and then avacancy again occurs,
to beagainfilled by gopointment for alikefractiond term. ... And this
succession of appointment and resignation, and resignation
and appointment, may be kept up aslong asthejudicial and
executive servants of the people may be willing to act in it.
Thus would the electors be permanently defeated in the
exer cise of their constitutional privilege of choice. It needs
not to namedl theevilswhichwould thusresult. Itissuffident to say, thet
it would work an entire perverson of the spirit and generd intent of the
judiciary article[.]”

Potter, 1872 WL 9733 at p.3 (emphasis supplied).

The potentid for public backlash to thistype of candidacy wasfully appreciated by the
court in Hurowitz: “Not without sgnificancein this connectionisthe risk of the gppearance of impropriety
that may be percaived by the publicinaJdudge sinjection of himsdlf into the politica processfor thesole
purpose of extending histenure.” 426 N.E.2d at 748 (emphasis supplied). Suchinjectionintothe

political process, according tothe courtin Hurowitz, wascontrary to theintent of thecondtitutiond framers

to“minimizetheinvolvement of thejudiciary inthepolitical processand the poss bleinfluencessuch

exposure might bring with it.” Id. With this sentiment, we heartily agree.

C. Fundamental Right to Candidacy

Despitethe compdling natureof the rationae employed by theHurowitz courtinforaing

Judge Hurowitz to withdraw his name from the ballot, we must proceed to examine whether Justice

McGraw hasafundamentd right to candidacy which preventsthis Court from amilarly foreclosang his
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candidacy. Beginning with thisCourt’ sdecisonin Stateex rel. Brewer v. Taft, 151 W.Va. 113, 150

S.E.2d 592 (1966), overruled on ather grounds, Marrav. Zink, 163\W.Va 400, 256 S.E.2d 581 (1979),

we haverecognized that the“* right to become acandidate for dectionto public officeisava uableand

fundamenta right.”” 1d. at 121, 150 S.E.2d at 597 (quoting 29 C.J.S. Elections § 130 at 377); accord

Marrav. Zink, 163 W.Va. 400, 403, 256 S.E.2d 581, 584 (1979); State ex rel. Piccirillo v. City of

Follansbes, 160 W.Va. 329, 333-34, 233 SE.2d 419, 423 (1977).7 Insyllabus point two of State ex

"The United States Supreme Court has adopted adifferent approach to theissue of whether there
isafundamentd right to beacandidatefor public office. InClementsv. Fashing, 457 U.S. 957 (1982),
the Court stated that “[f]ar from recognizing candidacy asa‘fundamentd right,” we have held thet the
exigenceof barriersto acandidate’ saccesstothebalot ‘ doesnot of itsalf compe closescrutiny.” Id. at
963. Explaining further, the Court stated:

Decisoninthisareaof congtitutiond adjudication isametter of degree,
and involves acongderation of the facts and circumstances behind the
law, theinterests the State seeksto protect by placing restrictionson
candidacy, and the nature of theinterests of thosewho may be burdened
by the restrictions.

I1d.; ssedso Inre Advisory from Governor, 633 A.2d 664, 669 (R.I. 1993) (“Totheextentthat . .. [a
prior dat€] decison. . . identified candidacy for public office asafundamentd right, those bdiefsmugt be
revisited in light of Clementsv. Fashing.”)

Whilegaesgenerdly havebroad power to determineissuespertinent tothedectord process any
such requirementsimposed by statescannot violatethe Equal Protection Clause. SeeBullock v. Carter,
405 U.S. 134, 141 (1972). Rgecting thetraditiond strict scrutiny form of analysis applied to equal
protectionissues, the Supreme Court ruled in Clementsthet dlassficationsaffecting anindividua’ sability
to seek dectivedffice survive condtitutiond scrutiny provided they are” drawnin suchamanner asto bear
some rational relationship to alegitimate state end.” 457 U.S. at 963.

Initsrecent decison concerning the condlitutiondity of Sate-imposad term limitson Congressond
representatives, U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779 (1995), the United States Supreme
Court noted that the Texas condtitutiond [ resgn-to-run”] provison, whichit uphedinClements was* a
permissible attempt to regul ate Sate officehol ders’ and referenced its exhortation in Clements that
“[ @l ppellessare d ected Sate offi cehol derswho contest redtrictionson partisan politicd activity.” 514U.S,
at 835n.48 (emphasisin origind). Higtoricaly, the Supreme Court has upheld dectord redtrictions
affecting both public officeholdersand various dassfications of cvil servants. Thornton, 514 U.S. & 835

(continued...)
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rel. Billingsv. City of Point Pleasant, 194 W.Va 301, 460 S.E.2d 436 (1995), wehdd that “[t|he West
VirginiaCondgtitution confersafundamenta right to runfor public office, which the State cannot restrict

unless the restriction is necessary to accomplish alegitimate and compelling governmental interest.”

D. Additiona Qualification
Before procesding to andyzewhether thereisalegitimateand compdling Sateinterest thet
would justify prohibiting Justice McGraw’ s candidecy, we mugt digressto congder Justice McGraw's
contention thet what Relator seeksistoimpose an additiond qudification for the office of supreme court
judtice. Thequintessence of Justice M cGraw’ sdefenseto therdief sought by Rdator isthat any ruling
which prohibitshiscandidacy amountsto theimpaosition of aconditutionaly-prohibited qudificationfor this
Court.”® Justice McGraw arguesthat Relator erroneoudy seeksto use hisincumbency asajudicesarving

an unexpired term as a roadblock to candidacy.

*(...continued)

n.48; Clements, 457 U.S. a 972; 457 U.S. a 974 n.1 (Stevens, J., concurring in part and concurring in
judgment) (* Thefact thet gppeleeshold Sate officeisaufficient tojudtify arestriction onther ability torun
for other officethat isnot imposed onthe public generdly.”); see United States Civil Serv. Commi'nv.
Nationa Ass nof L etter Carrriers, 413 U.S. 548 (1973) (upholding provisonsthat required dismissa of
avil sarvantswho became palitica candidates), superceded by datute asSated in Bauersv. Cornett, 865
F.2d 1517 (8th Cir. 1989); accord United Public Workersv. Mitchell, 330 U.S. 75 (1947) (upholding
Hatch Act provisonswhich prohibited civil serviceemployeesfrom seeking dectionto public office); see
as0 Joyner v. Mafford, 706 F.2d 1523, 1528 (9th Cir. 1983) (obsarving, in upholding Arizonaresgn-o-
run statute, that “burden on candidacy . . . isindirect and attributable to adesire to regul ate state
officenolders and not to impose additiond qudificationsto sarvingin Congress’), cart. denied, 464 U.S.,
1002 (1983).

8SeeW.Va. Congt. art. V111, § 7 (setting forth two qualifications for supreme court justices--
admission to practice law for ten years prior to election).
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We do not take issue with Justice McGraw’ s assartion that this Court cannot impose
qudificationsfor the office of supremecourt justicein additionto thoseenumeratedinartide V11, section
7. Seesupranote 18. It isaxiomatic that the qudifications necessary to seek office as a supreme court
justice are those which are prescribed by the constitution. SeeW.Va. Congt. art. VIII, 87. While
undergandablein terms of advocacy, Jusice McGraw’ sattempt to “dress’ hisincumbency in qudlification
clothing doesnot withstand scrutiny. What Relator seeksisnot theinsertion of an additiond qudification
for office, but ingead alimitation on when astting supreme court justiceisdigibleto seek redection to this
body. Far from being adistinction of semanticd Sgnificance only, the foundation for impogng aredriction

on eligibility for seeking judicial office iswell entrenched in this state’ s jurisprudence.

In Stateex rdl. Haught v. Donnahoe, 174 W.Va 27, 321 SE.2d 677 (1984), this Court

was presented with theissue of ajudiaa candidate sdligibility for circuit court through apetition saeking
awrit of mandamus Atissuewasan interpretation of thelanguage of artide V111, section 7, which requires
that to bedected tocircuit court judge, anindividua mugt “heve] been admitted to practicelaw for at least
fiveyearsprior tohiseection.” W.Va Cong. art. VIII, 8 7. The specificissue presented waswhether
thefive-year |aw practicerequirement entail ed that such practice had to have been performed withinthe
confinesof thisstate. Thejudicia candidate whose candidecy wasbeing chalenged had practiced law only
inthe State of Cdifornia. 174W.Va. a 29-30, 321 SE.2d a 679-80. After first determining that an
ambiguity was presented by thelanguage a issue, this Court procesded to andyze the reasonsfor requiring
judicid candidatesto have practiced before the respective bar of the statein which they sought office.
“[R]ecogniz{ing] thet the regulation of the practice of law and thejudiciary istraditionaly and inherently
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intraterritorid,” we conduded thet therewerevdid reasonsfor requiring that the conditutiona ly-imposed

period of law practice had to have been performed in this state. Id. at 32-34, 321 S.E.2d at 682-84.

After interpreting thelaw-practi ce requirement asencompassing anon-existent, but
necessary dement of in-state practice, the Court proceeded to congder whether itsinterpretation could
withstand equd protection analyss. Recognizing thet this court-crested redtriction upon digibility could
only stigfy the conditutiond protectionsinherent to thefundamentd right to becomeacandidatefor public
officeif it served a compelling state interest, we reasoned:

Asprevioudy noted, smilar experi[]ent[i]a requirementsfor judgesare
common. Thepurposefor such requirementsisunquestionably clear. They are
intended to insure not only that judges are competent in the law, but thet they are
reasonably familiar with thelaw of thejuristictiontowhichthey aredected. While
It may be axiomatic that judges are dected to interpret and uphold the law, due
processdemandsahigh leve of jurisdictional competence and integrity in that
endeavor. Requirementsor regrictionsaffecting digibility for judicid officethat
reasonably driveto meat suchvaid public purposesdo not imposeimpermissible
barrierstosuchoffices. Furthermore, agtatésparticular interest inmaintainingthe
integrity of itsjudicia system can support restrictionswhich could not survive
congtitutiona scrutiny if goplied to other typesof offices. Clementsv. Fashing,
457 U.S. 957, 968, 102 S.Ct. 2836, 2846, 73 L.Ed.2d 508, 519 (1982).

Therefore, we hold that the requirement contained in West Virginia
Condtitutionart. V11, 87, that candidatesfor theofficeof crcuitjudgemust have
been admitted to the practice of law in the State for five years prior to their
€lection advances the Staté's compelling interest in securing and maintaining a
judiciary well qualified in the law of the jurisdiction.

174 W.Va. at 34, 321 SEE.2d at 684.

In State ex rel. Summerfiddv. Maxwell, 148 W.Va. 535, 135 SE.2d 741 (1964), the

caseinwhich wefirst determined that issues of acandidate’ seligibility could be resolved through
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mandamus, this Court was asked to resolve whether anon-lawyer wasdigiblefor the office of prosscuting
atorney inthe absence of aspecific conditutiona or statutory provision requiring county prosecutorsto
belawyerslicensadto precticeinthissate. Before concluding that the non-attorney wasnaot digiblefor
election to the pagition of county prosecutor, this Court consdered both thelaw of other gates and the
grong palicy groundsin support of sucharuling. 1d. a 543-51, 135 SE.2d a 747-51. Of criticd import
tothe Court’ sdecisonin Maxwell wastheinherent power of thejudiciary to regulatethe practice of law.
Seeid. a 550, 135 SE.2d a 750 (citing In re Eary, 134 W.Va. 204, 58 SE.2d 647 (1950)) (holding that

Supreme Court has inherent power to grant or refuse the right to practice law).*

Jugt asthisthe Court hastheinherent power to regulatethepractice of law so too doesit
havetheinherent power toregulatethejudiciary. SeeW.Va Cond. art. VI, 8§ 8 (stting forth “inherent
rule-making power” of supremecourt of gppeds). Inexaminingwhether ajudicid employeewassubject
tothe“resgn-to-run” requirement of article V111, section 7 of our state congtitution, this Court began its

analysisinPhilyaw v. Gatson, 195 W.Va 474, 466 S.E.2d 133 (1995), with an examination of the

constitutional framework of article VIII.

Wes VirginiaCondtitution artide V111 isdevoted entirdly tothe
powers and function of the judicia branch of government. Sincethe
powers and functions, and indeed the entire structure, of thejudicia
branch are unique and unlike any other department of government, the
rules regulating those powers and fundtions must, of necessity, be adapted
to recognizethose differences. Thevery soul of thejudicia branch of

See dso W.Va. Code § 30-2-1(1998) (granting Supreme Court power to grant or deny
applicant’ s license to practice law).
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government isthat on asystemic basis, thejudiciary must maintain both
actual and perceived impartiality:
It isthe design of the law to maintain the purity and
impartidity of thecourts, and toinsurefor their decisons
the respect and confidence of the community.... After
securing wisdomand impartidity inther judgments itis
of great importancethat the courts should befreefrom
reproach or the suspicion of unfairness.
SeeForest Cod Co. v. Dodlittle, 54 W.Va. 210, 227, 46 SE. 238, 245
(1903) (emphadis omitted) (quoting with gpprova Oakley v. Aspinwal,
3 N.Y. 547, 552 (1850).

Gatson, 195W.Va. a 477, 466 SE.2d a 136 (emphasissupplied). Continuinginthisvein, weobserved:

Judtice Frankfurter, dissenting in Baker v. Carr, may have sad it
best, "[t]he Court's authority--possessed of neither the purse nor the
sword--ultimately rests on sustained public confidenceinitsmoral
sanction." Baker v. Carr, 369 U.S. 186, 267, 82 S.Ct. 691, 737-38, 7
L.Ed.2d 663 (1962). Thismora sanction, which istheunderpinning of
the public confidenceinour judidd sysemisét theheart of Wes Virginia
Condtitution article VIII, section7 . . . .

195 W.Va. a 477, 466 S.E.2d at 136 (emphasis supplied).

Asanadtoresolving theissue of whether judicd employees are subject to the condraints
of the“resgn-to-run” provison of atide V111, saction 7 in Gatson, this Court examined how the duties of
judicial employeesarenecessarily intertwined withthejudicia objectivesof assuring“independence,
impartidity, and public confidenceinthe court sysem.” 195W.Va a 478, 466 SE.2d a 137. Discussng
theinevitableencroachment on“theintegrity of thejudicid sysem” that would resuit from permittingjudicia
employeesto continuein office while seeking non-judicia office, weidentified as*legitimate public

objectives’: “[elnsuring theimpartidity of court employees, protecting theintegrity and gppearance of
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impartiaity of court offices, and preserving thedivison of powersset outin West VirginiaCongtitution

articleV, section 1.” 1d. at 478, 466 S.E.2d at 137.

Continuing with theissue of whether prohibition of anincumbent justice sattempt to seek
dectionmid-term amountsto theimpogition of anadditiona qudification, wefind ussful thediscussonin
Gatson concerningwhether the* resgn-to-run” requirement amounted to an unconditutiona qudification

for candidates seeking office. We explained in Gatson why Marra, adecison in which this Court found

that amunicipd charter provison had wrongly impased an additiond qudification of oneyear of resdency
in contravention of the constitutionally-provided qualificationsfor non-judicial office,® was not
determinative of the issue before the Court:

Webdievethat thedrcuit court'srdiance on Marrais misplaced
sncetheresgn-to-runruledoesnot imposean additiona qudificationon
acandidate Theemployer did not dter the qudifications necessary torun
for office, but rather established requirementsfor retaining employment.
Thedamant'semployment was conditioned upon aressonableredtriction,
which because of the unique nature of the employment would not be
imposed on employeesinthe private sector. Thisextension of the
resign-to-run requirement to judicial employeesis designed as a
prophylactic measureto protect theentirejudicia branch. Thisruleisa
legitimate and independent condition of damant's continued employment
withthe Judidary. Wehold theredriction onjudicd employessrequiring
their resgnation upon becoming acandidate for anon-judicid officeis
reasonable.

195 W.Va. at 478-79, 466 S.E.2d at 137-38 (emphasisin original omitted and emphasis supplied).

2See W.Va. Congt. art. 1V, § 4.
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Likethedrcuit courtin Gatson, Jusice M cGraw haswrongly rdied on Maraascontralling
of the outcome of thiscase. Contrary to the position advanced by Justice McGraw, no additiona
qudificationfor officewill beimposad by restricting when asitting supreme court judtice, whoseterm has
not expired, may seek anew term on thisCourt. The fundamental qudificationsrequired to seek aseat
onthisCourt® are not affected by prohibiting Justice M cGraw from seeking asecond seat on thisjudicia
body at thisjuncturein hiscurrently unfulfilled term. What this Court isbeing forced to do, soldly in
responseto the unprecedented candidacy undertaken by JusticeMcGraw, istoimposearedrictionwhich
affectsdligibility for dection to this body, not the qudificationsfor holding aseet on thistribund. See

Andersonv. Cdebrezze, 460 U.S. 780, 788 & n.9 (1983) (recognizing that while regulations affecting

elections necessarily have someeffect onright to vote, “[n]everthel ess, the State’ simportant regulatory
interestsaregenerdly sufficient tojudtify reasonable, nondiscriminatory redrictions’ and noting “[w]e have
also uphdld redtrictions on candidates digibility that servelegitimate tategoals. . . unrdlated to First

Amendment values’) (citing Clements, 457 U.S. 957).

WhileusiceMcGraw vodferoudy contendsthet aprohibition of hiscandidacy necessaily
conflictswithand violatesether hisright to beacandidate or thedectorate sright to votefor thecandidate
of thar choice, what hefailsto acknowledgeisthat “ [n]ether theright to candidacy nor franchise, however,
areimmunefromregulation.” Sowards, 196 \W.Va at 747, 474 S[E.2d & 927. Theregulation of the

electora process hasits genesisin theirrefutable need to impose “order, rather than chaos’ inthe

?1See supra note 18.
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democratic process. Storer v. Brown, 415U.S. 724, 730 (1974). Arisngfromthisstateinterestin

“preserving theintegrity and riability of . . . theeectora process’ isthe corresponding “authority to
prescribe reasonabl e rulesfor the conduct of e ections, reasonabl e procedures by which candidates may

qudify torunfor office, and the manner inwhich they will bedected.” Sowards 196\W.Va a 747, 474

S.E.2d at 927.

Inupholding a Texascondtitutional provisonwhich prohibited judgesfromdigibility for
legidative office* during theterm for which heiselected or ppointed” on equa protection grounds, the
United States Supreme Court rdied on the dat€ sinterest in maintaining theintegrity of thejudicid system.
Clements, 457 U.S. & 960. Thejudge affected by thisprovisonwasajustice of the peace, whowasin
themidst of serving afour-year term. Andyzing the burden® placed on the judge who sought to hold
legidlative office, the Court reasoned:

Saction 19 merdy prohibits officehol dersfrom cutting short their
current term of officein order to serveinthelegidature. In Texas, the
term of officefor aJustice of the Peaceisfour years, whilelegidative
electionsare held every two years. Therefore, 8 19 smply requires
[Judge] Bacato complete his4-year term as Justice of the Peace before
hemay bedigiblefor thelegidature. At mog, therefore, Bacamust wait
two years--one dlection cycde--before hemay run asacandidate for the
legislature.

TheCourtin Clementsa so uphe d asgparatecondtitutiond provisionwhichreguired resignation
of awiderange of state and county officeholdersif they became acandidatefor state or federd office
“other than the office then held.” 457 U.S. a 960 (quoting Tex. Const. art. XVI, § 65).

#Rejecting traditional equa protection analysis which requires strict scrutiny to uphold
dassfications, the Court determined “that thissort of inggnificant interference with accessto theballot need
only rest onarationd predicatein order to surviveachdlenge under the Equal Protection Clause” 457
U.S. at 968.
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In establishing amaximum “waiting period” of two yearsfor
candidacy by aJudtice of the Peacefor the legidature, 8 19 placesade
minimus burden on the politica aspirations of a current officeholder.
Section 19 discriminates naither onthebasisof politicd affiliation nor on
any factor not related to acandidate squdificationsto hold palitica office
... Inthiscase, 8 19burdensonly acandidate who has successfully been
elected to oneoffice, but whose palitical ambitionslead himto pursuea
seat in the Texas Legislature.

457 U.S. at 966-67 (citation omitted and footnote omitted). The Court emphaticaly stated: “ A ‘waiting

period’ is hardly asignificant barrier to candidacy.” Id. at 967.%

TheCourtinClementshad nodifficulty inidentifying therationd predicatefor section 19:

That provisonfurthers Texas interestsin mantaining theintegrity of the
Sae sdudicesof thePeace. By prohibiting candidecy for thelegidature
until completion of one sterm of office, § 19 seeksto ensurethat aJudtice
of the Peacewill neither abusehisposition nor neglect hisduties because
of hisaspirationsfor higher office. Thedemands of apalitical campaign
may tempt a Justice of the Peaceto devotelessthan hisfull time and
enargiestotheresponghbilitiesof hisoffice. A campaigning Justiceof the
Peace might be tempted to render decisons and take actionsthat might
sarvemoretofurther hispalitica ambitionsthantheresponghilitiesof his

office The Sa€ sinteredsareespedaly important withregerd to judicid

officers. Itisasariousaccusationto chargeajudicid officer with making
apaliticaly motivated decison. By contrag, it isto be expected thet a

legislator will vote with due regard to the views of his constituents.
Texashasalegitimateinterest in discouraging its Justicesof the
Peacefromvacating their current termsof office. By requiring Justicesof
the Peace to compl ete their current terms of office, the State has
diminated oneincantiveto vacate one safficeprior totheexpiration of the

#The Court’' s determination that a“waiting period” was not asignificant burden does not appear
to have been prompted by the reatively short two-year period involved as the Court smultaneoudy
referred to itsdecison in Chimento v. Stark, 414 U.S. 802 (1973), in whichit upheld aseven-year
durational residency requirement for candidacy in New Hampshire. Clements, 457 U.S. at 967-68.
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term. The Siate may act to avoid the difficulties thet accompany interim
elections and appointments.

457 U.S. a 968 (footnote omitted and emphasis supplied).” Asarticulated by our nation’ shighest Court,
the burdensplaced upon thejudiciary which result from paliticd activities necesstated by thedection and
red ection processsarveto undergird the necessity for our ruling that campaignsby judicid officersbekept

to a minimum.

Counsd for JugticeMcGraw suggestsrepeatedly inhisbrief that if thisCourt rulesinany
fashion which defeats his candidacy, such ruling can be motivated only by palitical, non-legd biasof the
membersof thisCourt. Such assertions, besidesbeing inaccurate, are both insulting and grossly
unprofessond. TheWest VirginiaCondtitution confersontheWest VirginiaSupreme Court of Appeds,
both expresdy and by necessary implication, the power to protect theintegrity of thejudicia branch of

government and the duty to regulate the political activities of al judicia officers.

E. Compelling State Interest
Agang both gateand federd precedent, we examinewhether thisstate hasacompeling
interest which permitsit to grant the relief requested by Relator based on Justice McGraw’ sdausasa
current officeholder of thisCourt. Both Rdator and this Court haveidentified multiple basesfor conduding

thet the sate hasacompdling interest in prohibiting an incumbent justice whose term has not expired from

®Indudedinitsraiondewasthecomment that “ [ he State sparticular interest inmaintaining the
integrity of thejudicia sysem could support § 19, evenif sucharedtriction could not survive conditutional
scrutiny with regard to any other officeholder.” Clements, 457 U.S. at 968 n.5.
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seeking dection to another term onthisbody. In addition to mantaining theintegrity of thejudidary, the
datedso hasavdidinterestin assuring the public anindependent and impartia judiciary, minimizing the
involvement of thejudiciary in the palitical process, uphol ding the condtitutionally-del egated method of
selecting supreme court judtices, and ensuring that thejudiciary can sustainthecritical and uniquedement
of collegidity necessary to the decison-making process of thisCourt. Collectively, theselegitimate Sate
Interests combined with the judiciary’ sinherent power to regulateitsalf, compe the conclusion that no
personwho issarving aterm asajudtice of the Supreme Court of Appedsof thisstate shdl bedigibleto
fileasacandidateto seek nomination or e ection to another term on said Court which beginsprior tothe

expiration of the term then being served.

Addressing theselegjtimate Sateinterestsindividually, wefirs consider theprimary interest
a dake here--upholding the integrity of thejudiciary. Itisbeyond digpute, based on the pronouncements
in Clements, that regulations or restrictions affecting candidacy intheform of balot access can withstand
congtitutional scrutiny when those ballot limitationsare established for the purpose of maintaining the
integrity of thejudiciary. 457 U.S. a 460. ThisCourt previoudy adopted the rationae employedin
Clementswhenwe interpreted the condtitutiona requirement concerning the qudifications necessary for
digibility toseek judicd officeasadrcuit court judgein Donnahoe. See174W.Va & 33-34,321SE.2d
a 684. Itisequdly beyond disputethat the action of Justice McGraw in seeking to * switch seats’ mid-
term hasimpugned the character of thisjudicid body. Smilarly above discussion istheimportance of
presarving theintegrity of thejudicia sysem. SeeW.Va Codeof Judicia Conduct, Canon1. Asone
wisejurist has expounded, “ The need to preservejudicid integrity ismorethan just amatter of judges
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stidying themsavesthat theenvironment inwhich they work issufficiently free of interferenceto enable

themto adminigter thelaw honorably and efficiently. Litigantsand our citizenry in generd must dsobe

satisfied.” Hobsonv. Hansen, 265 F.Supp. 902, 931 (D. D.C. 1967) (Wright, J., dissenting). Whenan
individua seeksso obvioudy to advancehispersond intereststhrough such an unorthodox and previoudy
uncharted method of term-enhancement, it cannot be gainsaid that puldlic sentiment would quickly condude

that this action is not deserving of ajustice sitting on this court of last resort.

Thedat€ sinterestsin assuring theindependence and impartidity of thejudiciary and
minimizing theinvolvement of thejudicary inthepalitica processgo handinhand. Itisaxiomaticthata
judiciary can properly function only when it actsindependent of al extraneous influences or interests,
whether palitica or athewise. Criticd to underdanding theimperdive that thejudicdary be separated from
palitics, other than asmay berequired for the purpose of dections, isan gppreciation of the dangers

presented by commingling politicswith thejudiciary. The Hurowitz court indtinctively recognized the

inimica effectsthat unnecessary exposureto the political processwould haveonthejudiciary. See426
N.E.2dat 748. Judgeshaveto guard againg the public perception that involvement in the political process
subjectsthem to the influences of those who help securetheir dections. Here, asin other instances of
judicia conduct, itisnot only the accuracy of an dlegation of impropriety that warrants concern, b,
ggnificantly, itiseventhe meregppearance of impropriety that hasthe cgpability of Sgnaing disastrous
resultsfor thejudiciary asaningitution. Asrecognized by the Supreme Court of Washingtonin Niemi,
“[p]ublic confidenceis undermined when the* citizenry conclude] ], even erroneoudly, that cases[are]

decided on the basis of favoritism or preudice rather than according to law and fact.”” 820 P.2d & 844
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(quating J. Shaman et d., Judicid Conduct and Ethics 8 10.03 & 275). Consequently, thejudicid sysem
must be ever vigilant with regard to the public' s perception of theimproper infuson of politicswithinits

courts.

Perhgpsthemaost obviousand compdling reeson why Justice M cGraw’ scandidacy should
not be permitted arisesfrom the effectsthat amid-term candidacy has on the court sysem asawhole. As

fully-explored by the New Y ork courtsin both Hurowitz and Potter, the el ectoral method of judge

selection is abrogated by requiring, perhaps ad infinitum, that judges be placed on a court viathe

gppointment processwhen contrived judicid vacanciesoccur. See Hurowitz, 426 N.E.2d a& 748, Potter,
1872 WL 9733 a p.3. Theevilsthat could be attempted through such “forced” judicid vacanciesare
eedly percaved. Notwithganding the patent arcumvention of thedectord process, the disruption to the
operationsof thisCourt would be catastrophic wereweto permit Justice M cGraw, and consequently
every present and futuresitting judticedesirousof following suit, tojumpintothedectionfray, irrespective

of when the term being filled by that individual expires.®

Finaly, wewould belessthanforthright if we did not acknowledge the effectsthis

candidacy has had onthe ahility of this Court to conduct its condtitutionaly-reguired dutieswith thedement

\Were this Court to sanction Justice McGraw' s candidacy, we would be setting in place a
mechanismthat would alow judicid seatsto be continualy up for grabsby those dready Stting onthis
body, whether for the sole purpose of term-enhancement or asameans of defeeting theredection of a
paticular jusice. Whatever the objective, no one can sarioudy doult thefally inherent to the establishment
of such a“revolving-door” method of justice section. Wherewould it end? Wefear thet the end result
would be the utter and complete demise of the public’s confidenceinitsjudicia system.

28



of collegidity necessary to properly effect judicd decigon-making. Whiletheprocessof judicid decisons
impliesdisagreement, it a soimpliesthat the partiesto such decis onsmust gpproach digpassonatdy the
busnessaf digouteresol utionwithout persona animaosity and with ahedlthy repect for honest differences
of opinion. Unfortunately, thiscandidacy hasbrought with it an unhesithy pall of partisanship? Theauthor
of thisopinion has experienced fird-hand that theloss of callegidity can only serveto promote disharmony

and impede rational discourse.

We do not condude that Jugtice McGraw isindigible to be a candidate basad on lack of
qudifications. SeeW.Va Cond. at. VI, 87. Indeed, hisindigibility arisesfrom the Stat€ scompelling
and permissbleinterest inregulaing thepalitica activitiesof itsjudicid officeholders. See Clements, 457

U.S. a 968; Donnahoe, 174 W.Va. a 33-34, 321 SE.2d a 684; see d 0 Joyner v. Mofford, 706 F.2d

1523, 1531 (9th Cir.), cert. denied, 464 U.S. 1002 ( 1983) (rejecting argument that fourth qudification
for office was baingimposad by Arizonaresgn-o- run” provison “becauseit does not prevent an dected
dateofficeholder fromrunning for federd officg” andjudtifying this*indirect burden on potentid candidates

for Congress’ aspermissibleregulation of dateofficenolders); Sgnordli v. Evans, 637 F.2d 853, 859 (2d

Cir. 1980) (upholding law requiring state judges to resign from judiciary before seeking federal
Congressond officeaspermissbleregulaion of judicary and suggesting that unconditutiona additiona

qudification is obviated where regulation “is designed to deal with a subject within traditiond sate

“Thiswasfurther evidenced by thelengthy colloguy engaged in by the dissenter prior to the oral
argument of thiscase. That discourse made clear that, regardless of the substance of thisopinion, the
dissenter refusesto bdieve thet themgority hasnot wrongly based itsruling on percaived paliticd leanings.
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authority”).? Given our explicit and implicit regulatory powersover thejudiciary, wearerequired to
resolvethis unprecedented, and dearly unanticipated by either the condtitutiond framersor our legidature®
Issueof anincumbent justice sauthority to seek another seet on the samejudicid body while currently
serving an unexpired term. Because of the conditutiona and Satutory void, and because of the pressang
need to resolvethisissue, thisCourt wasforced to formulaearulethat addressesthe propriety of anaction

which never had been attempted during the history of this state.

Wewishto emphaszethat our decison doesnot Sand in conflict with the“ aritical podtulate
thet sovereignty isvested in the people, and thet sovereignty confers on the peoplethe right to choose fredy

thar ... [dected officidg] . ...” U.S Term Limits 514 U.S. at 795. The fundamental principles of

representative democracy havenot been dtered by thisdecison. Noimpermissiblebarrier to candidacy
has been erected by thisdecigon. JusticeMcGraw Smply hasto wait until the expiration of hiscurrent
term and then he may properly avall himsdf of thedectord processwith no consequent harmto thisdate' s

judicid system.® “To condude otherwise might sacrifice the political Sability of the system of the Sate,

Both Joyner and Signordli werecited with gpprova by the United States Supreme CourtinU.S.
Tearm Limitsasadditiond authority for the permissble regulation of date officeholders. See514U.S a
835 n.48.

ANhile dustice M cGraw contendsthat thelegid ature hasimplicitly found authority for hisactions
as demondtrated by its recent consideration of legidation aimed a preventing future candidacies by
incumbent officeholders serving unexpired terms, we find this argument to be quite specious.

¥Contrary to the protestations of Justice M cGraw regarding the disenfranchisement of thisstate's

votersthat resultsfrom granting thewrit of prohibition, the citizens' right to votefor the candidete of thar

choiceisnot impeded through atempord denia of candidacy. When Judice McGraw isdigibleto seek

anew term on this Court, the voters may accordingly exercisethelr franchiserights. To suggest, asdoes
(continued...)
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with profound consequencesfor theentireditizenry, merdly intheinterest of [g] particular candidate]] and

... [his] supporters having instantaneous access to the ballot.” Storer, 415 U.S. at 736.

Wecometo theend of thiscasewith aprofound repect for our congtitutionally-proscribed
regpongbilities and an equally hedthy regard for our historicd, indtitutionaly-mandated obligationsto
protect thestructurd integrity of thisCourt and to gpply thetermsof our condtitution inamanner which

comports with common sense and which promotes the public weal.

Basad ontheforegoing, thewrit of prohibition isgranted asmoulded and the Clerk of the

Court is hereby directed to issue forthwith the mandate for this case.

Writ granted as moul ded.

%9(...continued)

JusiceMcGraw, impliatly if not overtly, thet theright to franchise supersedesthisgate slegitimate interest
inregulaingitsjudicia officeholdersandin maintaining theintegrity of thejudicid sysemissmply
untenable. See Storer, 415 U.S. a 736 (upholding Californiadection code provisonsimposing balot
regtrictionsaffecting independent candidates and expresdy holding that “ State sinterest in the sahility of
itspalitical system” “outweighg theinterest the candidate and hissupportersmay have’ in seeking bdlot
access); Signordli, 637 F.2d at 858 (explaining that whileN.Y . regul ation prohibiting Congressiond
candidacy during judicid term limits“ absolutely the choice of the dectorate’ “for aperiod of time” such
provison “placesno obstacle between . . . [acandidate] and thebalot or hisnomination or hiseection.
Heisfreeto run and the people are free to choose him™).
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