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| dissent because| believethe petitioner was accorded aprompt parolerevocation hearing
under W.Va. Code § 62-12-19 (1998) and, even if hewere nat, awarding him good time credit isnot the

proper remedy.

Intheingtant case, the petitioner’ sparole revocation hearing was held eight days after the
expiration of the 35-day period st forthin 7A W.Va C.SR. 8§ 92-1-11.1(b). Because parolerevocation
hearings must be conducted within the protections afforded by the state and federd congtitutions, such
hearingsmust be orderly, fair, and free of unreasonable, capricious, or arbitrary conduct. Thereisno
evidenceof arbitrary or cgpricious conduct by the paroleboard. Absent such evidence, | am unwilling to
concludethat an additiond eight day period between the petitioner’ sincarceration and the revocation

hearing is, by law, unreasonable.

Second, in those instances where a parolee is incarcerated and is not given a prompt
hearing, | believethe proper remedy isto seek awrit of mandamusto compel ahearing. See Sate ex
rel. Carper v. W.Va. Parole Bd., 203 W.Va. 583, 509 S.E.2d 864 (1998) (petitioner sought awrit

of mandamusto compd thegate paroleboard to review himfor paroleon anannua bass). Becausesuch



aremedy exids, itisnot necessary for this Court to creste from whole cloth aright to good time credit

when arevocation hearing is not promptly held.

Under our law, “[@ prisoner isnat entitled to good time creditswhileon pardle”  Syllabus
Point 11, Woodring v. Whyte, 161 W.Va. 262, 242 S.E.2d 238 (1978). Also, W.Va Code § 28-5-
27(c) (1984) saystha “[n]Joinmate may begranted any good timefor time served ether on paroleor bond
or inany other satuswhereby he or sheisnot physicaly incarcerated.” Inthiscase, the parole satus of
the petitioner had not yet been revoked S0, according to our law, heisnot entitled to good time credits.

This should have settled the issue.

Becausethe petitioner recaived aprompt revocation hearing and isnat entitled togood time

creditswhileon parde, | would have denied the petitioner therdief whichhesseks Accordingly, | dissant.



