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SYLLABUSBY THE COURT

1. “Habeas Corpusisasuit wherein probable cause therefor being shown, awrit
Isissued which chdlengestheright of oneto hold another in custody or restrant.”  Syllabuspoint 4, Click

v. Click, 98 W. Va. 419, 127 S.E. 194 (1925).

2. “The provisons of West VirginiaCode § 28-5-27 (1992) solely govern the
accumulaion of ‘good time for inmates sentenced to theWest VirginiaState Penitentiary.”  Syllabus point
3, Satev. Jarvis, 199 W. Va. 635, 487 S.E.2d 293 (1997).

3. “A prisoner isnot entitled to good time creditswhileon parole”  Syllabuspoint

11, Woodring v. Whyte, 161 W. Va. 262, 242 S.E.2d 238 (1978).

4. “A parolerevocation hearing, being acritica proceeding a which the accused
paroleg sliberty isin jeopardy, must be conducted within the protections afforded by the date and federd

congtitutions.” Syllabus point 1, Dobbs v. Wallace, 157 W. Va. 405, 201 S.E.2d 914 (1974).

5. A paroleeisentitied to receive good time credit, inaccordancewith W. Va Code
§28-5-27(1984) (Repl. Vol. 1999), when: (1) aparoleeisdetained pending afina parolerevocation
hearing; (2) theWest VirginiaParole Board failsto conduct said hearing within the time limits contained
IN7TAW.Va C.SR. 8§88 92-1-11.1(b) and 92-1-11.2(b) (1983); (3) no applicable exceptions apply to

enlagetheenumerated time limits; and (4) the paroleg s conduct while detained warrants good time credit.



Suchgoodtimecreditislimitedtothat period of the paroleg sdetention necessitated by theParoleBoard' s

delay.



Davis, Justice:

Inthisoriging jurisdiction procesding, thepetitioner herein, Robert VVdentine[hereinafter
“Vdenting’], requeststhis Court to issueawrit of habess corpusto sacure hisrelease from incarceration
from the respondent herein, Ron Watkins, Sheriff of Marion County [hereinafter “ Sheriff Watking'].!
Soecificdly, Vaentine chdlengesthe cd culation of hisdischarge date, September 6, 2000, and contends
that he should have been granted good time credit for his detention pending theWest VirginiaParole
Board' s[hereinafter “Parole Board’] review of hisparole satus, which review wasnecesstated by his
February 3-4, 1999, paroleviolations. Upon areview of the parties arguments and the pertinent
authorities, wegrant asmoul ded therequested writ of habeascorpus. Having concluded that the Parole
Board failed to conduct Valentine' s parole revocation hearing within the time allowed for such a
proceeding, wefind that heisentitled to good timecredit for that period of his detention necesstated by

the Parole Board' s delay.

'Sheriff Watkins suggeststhat the proper party respondent isnot him, but rather the West
VirginiaDivisonof Corrections[heranafter “D.O.C."] becauseVdentineisaD.O.C. inmate, who, a the
time hefiled hispetition with this Court, was housad in the Marion County Jal whileawaiting trandfer to
aD.O.C.facility. The partiesintimatethat now, however, VaentinehasbeentranderredtoaD.O.C.
fadlity, dthough it isunclear where heispresently incarcerated. If thisis infact, the case, then Sheriff
Watkinsis correct, and the D.O.C., and not he, isthe proper respondent to Vaentine spetition. See
W. Va R. Governing Post-Conviction Habeas Corpus Proceed., App. A (designating party respondent
asthe" authorized person having custody of petitioner”). SeealsoW. Va. Code 8 53-4A-3(b) (1971)
(Repl. Vol. 1994) (indicating that writ for post-conviction habeas corpus* shdl bedirected to the person
under whose supervision thepetitioner isincarcerated”); W. Va Code 8§ 53-4A-5 (1967) (Repl. Val.
1994) (directing writ for post-conviction habeas corpus to be “ served upon the person towhomit is
directed, or, in hisabsencefrom the place wherethe petitioner isincarcerated, upon the person having the
immediate custody of the petitioner”).



l.
FACTUAL HISTORY
Thefactsunderlying VVaentine spetition for habeas corpusrdief commencewith his
conviction of unaggravated robbery? on June 3, 1988, and his resultant sentence therefor of 5-18 yearsin
theWet VirginiaSate Penitentiary 2 At thetimeof hisincarceration, Vaenting sminimum discharge date
was estimated to be June 3, 1997, provided he earned good time credit whilein prison.* Sincehisinitia
imprisonment, however, offiddswiththeWes VirginiaDivisonof Corrections[hereingfter“D.O.C." | have
cdculated thet Vaentineheslogt atotd of 830 daysof good time credit during hisincarceration, whichtime
hed to beadded back to hisminimum dischargedate. With thisadjusment, Vdenting sminimumdischarge

date would have been September 23, 1999.

’SeeW. Va. Code § 61-2-12 (1961) (Repl. Vol. 1997) for the statutory definition of
unaggravated robbery.

%/ dentineaso was convicted, on December 15, 1988, of burglary and sentencedto 1-15
yearsfor that crime. SeeW. Va. Code 8§ 61-3-11 (1973) (Repl. Vol. 1992) (enumerating statutory
dementsof crimeof burglary). The sentence Vaentinerecaived for hisburglary conviction, however, is
not at issuein the casesub judice, nor isit clear whether his sentence for burglary wasto be served
concurrently with or consecutively to his sentence for unaggravated robbery.

W. Va. Code § 28-5-27 (1984) (Repl. Vol. 1999) entitles an incarcerated individual,
except for onewho issentenced to lifeimprisonment, to earn“ good time? credit equivaent to oneday for
each day he/sheisincarcerated, provided he/she abides by thedisciplinary rulesof the correctiond facility
inwhich he/sheishoused. Seealso W. Va. Code § 61-11-16 (1941) (Repl. Vol. 1997) (treating
sentencefor indeterminate number of yearsasa' generd sentence of imprisonment in the penitentiary”).
Thus, if aninmate earnsdl of the good time credit to which he/sheis entitled and has no deductions
therefromfor disciplinary infractions, the net effect of the good time Satuteisto permit anindividua who
Isserving anindefinite sentence to be discharged after serving one-hdf of his’her maximum term of
confinement.



Following hisincarceration for theminimum term of hisrobbery sentence, Vdentinewas
released on parole on June 29, 1993.° Asaresult of an undisclosed paroleviolation and hisstatusasan
absconder, Vdentineg, who was returned to custody on September 23, 1994, was charged with 7 months
and 1 day good time not earned and 22 days for absconding, which time was added to his minimum
dischargedate. Therefore, Vdenting snew minimum discharge date was cal culated asbeing May 17,

2000.

On February 3, 1999, Vdentine was again released on parole and again violated the
conditionsthereof. Pending the Parole Board' sreview of hisparolegatus, Vaentinewasdetained in the
Marion County Jail.° The Parole Board held afind revocation hearing on March 25, 1999, and issued its
recommendation on April 14, 1999.” In rendering itsdecision, the Parole Board eva uated the four parole
violations, with which Valentine had been charged and to which he had pleaded guilty, and the
circumstances surrounding these charges:

Charge#1. Youdid violate Special Condition #5.4 of your Parole

Agreament governing your rdlease on pardlein that on 2-3-99 you did not
adhere to your 8:00 p.m. to 6:00 am. curfew.

*Anindividud whoissaving anindeterminate sentence“[ghdl have served the minimum
term of hisor her indeterminate sentence” in order to be ligiblefor parole. W. Va Code § 62-12-
13(a)(1)(A) (1986) (Cum. Supp. 1986). Accord W. Va. Code § 62-12-13(b)(1)(A) (1999) (Supp.
1999).

% dentinewasimprisonedintheMarion County Jail on February 10, 1999, andremained
thereuntil hewastrandferred to a 30-day inpatient substance abuse trestment program on May 21, 1999.

‘A copy of the Parole Board' s* Summary and Recommendation” resulting fromitsMarch
25, 1999, parole revocation hearing was mailed to Valentine on April 26, 1999.
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Mitigation: Parolee[Vaenting], through counsd, admitted the curfew
violation occurring on the same day hewasrd eased from prisonfor the
past four and one-hdf (4 1/2) years. Paroleeindicated that he spent the
night with his girlfriend.

Charge#2: Youdid violate Special Condition #5.3 of your Parole
Agreement governing your release on parolein that on 2-4-99 you did
consume alcohoal.

Mitigation: Parolee admitted consumption of beer.

Charge#3: Y ou did violate Rule aof the WV Rules and Regulations
governing your releaseon paroleinthat youfaledto report in personto
your parole officer on 2-4-99 as directed.

Dismissed by this hearing member.

Charge#4: Y ou did violate Rule e of the WV Rules and Regulations
governing your releaseon paroleinthat youfaled to mantan behavior
that does not threaten the safety of yourself or othersin that on 2-4-99
youfled thecustody of your Parole Officer Desnna Lindsey, and Fairmont
City Police Officer Brian Schuck.

Mitigation: Parolee admitted fleeing custody. . . .
Basad upon thisinformation and additiona evidence presented at the hearing, the presiding Parole Board
hearing member found, as follows:

Recommendation: Thefact thet the Paroleeviolated the sameday of his
releaseisonitsface, ridiculous. Moreover, subject previoudy violated
parolein 1994. His new minimum discharge date appears to be
5/17/2000. Itisdoubtful that basic incarceration for another year will
offer acurefor hisa coholism, eventhoughtheoffer of reincarcerationon
Substance Abuse Unit 19 at PCC ispossibleand offer [sic] promise.
What we see here is misconduct by an acoholic more than criminal




behavior. | bdievethetesimony of EcholsLambertisimportant.? | dso
bdievethat Officer Lindsey hed little choice but to inditute revocation. In
thismatter, | choose to blunder on the side of mercy. Reluctantly, |
recommend reingtatement of parolefor Parolee Vdentine predicated on
an approved out-of-state home plan.

(Footnote added).

UpontheParde Board sreindatement of hisparole, Vadentinewasrequired, asacondition
of hisparole, to complete an inpatient substance abuse trestment program.® Following the completion of
thisprogram, Vdentinewasre-rdeased on parole. The exact date of hisrdease, however, isdigputed by
the parties VVdentine contends that he was not rdleased until June 24, 1999, whilethe D.O.C. datesthat
hewasrdeased on June 18, 1999. Theredfter, on Sgptember 3, 1999, Vdentine was determined to have
re-violated the conditions of hisparole, and, on September 9, 1999, was again committed to custody. As
aresult of the ultimate revocation of hissecond parole, Vdentinewas charged with 3 monthsand 15 days
good time not earned and 6 daysfor his absconder datus. When these figures were added to his prior

discharge date, the D.O.C. determined Valentine to be eligible for release on September 6, 2000.

Uponlearning of hisamended discharge date, V dentine petitioned thisCourt for awrit of

8During the revocation hearing,

Lambert Echals, [Marion County] Jail Adminidrator, testified voluntarily
on behdf of Parolee. Lambert testified that Paroleehas never poseda
threat to society. Hefurther affirmed his opinion of asincere bond
between Paroleeand her [dc] son. Lambert expressed hishopethat the
Board would consider reinstatement for Parolee.

See supra note 6.



habeas corpus. On December 29, 1999, we granted Vdentine spetition and issued arule to show cause.

.
STANDARD FOR ISSUANCE OF WRIT

Procedurdly, thiscasecomesbeforeuson Vaenting spetitionfor pos-conviction habess
corpusrdief. Generdly, “Habeas Corpusisasuit wherein probable causetherefor being shown, awrit
isissued which chalengestheright of oneto hold another in custody or restraint.” Syl. pt. 4, Click v.
Click, 98 W. Va. 419, 127 S.E. 194 (1925). Accord Syl. pt. 4, Sateexrel. Roach v. Dietrick, 185
W.Va 23,404 SE.2d 415 (1991) (“* A writ of habesscorpusad subjiciendumwill lieto effect therelease
of oneimprisoned in the State Penitentiary without authority of law.” Syllabus Point 1, Sateexrd.
Vandal v. Adams, 145 W. Va. 566, 115 S.E.2d 489 (1960).”); Tasker v. Griffith, 160 W. Va. 739,
742, 238 SE.2d 229, 231 (1977) (“Habeas corpusliesto test thelegdity of therestraint under which a
personisdetained.”); Syl. pt. 1, Sateexrd. Tunev. Thompson, 151 W. Va. 282, 151 SE.2d 732
(1966) (“ The soleissue presented in ahabeas corpus procesding by aprisoner iswhether heisrestrained

of hisliberty by due process of law.”).

With respect to theingant petition, W. Va Code § 53-4A-1(a) (1967) (Repl. Vol. 1994)
explains to whom a post-conviction writ of habeas corpusis available.

Any person convicted of acrimeand incarcerated under sentence
of imprisonment therefor who contendsthat there was such adenid or
infringement of hisrightsasto render the conviction or sentence void
under the Condtitution of the United States or the Condgtitution of this
State, or both, or that the court waswithout jurisdiction to imposethe

6



sentence, or that the sentence exceeds themaximum authorized by law,
or that the conviction or sentenceis otherwise subject to collaterd attack
uponany ground of dleged error heretoforeavailableunder thecommon-
law or any Satutory provision of this State, may, without paying afiling
fee, file apetition for writ of habeas corpus ad subjiciendum, and
prosecutethe same, seeking releasefrom suchillegal imprisonment,
correction of the sentence, the setting aside of the plea, convictionand
sentence, or other relief, if and only if such contention or contentionsand
the groundsin fact or law relied upon in support thereof have not been
previoudy and findly adjudicated or waived in the proceedings which
resulted in the conviction and sentence, or inaprocesding or proceedings
onaprior petition or petitionsfiled under the provisonsof thisarticle, or
inany other proceading or proceadingswhich the petitioner hasindituted
to secure relief from such conviction or sentence. . . .

When cond dering whether such apetition requesting post-conviction hebeascorpusrdief
has Sated grounds warranting theissuance of thewrit, courtstypicdly are afforded broad discretion. See
W. Va. Code § 53-4A-3 (1971) (Repl. Vol. 1994); W. Va Code § 53-4A-7 (1967) (Repl. Vol. 1994).
See also Ravnell v. Coiner, 320 F. Supp. 1117, 1124 (N.D. W. Va. 1970) (“The decision asto
whether to grant relief, deny rdlief, or to hold an evidentiary hearing onfactud issues if any exig, isametter
of discretion with the courts of West Virginia” (citing W. Va Code 88 53-4A-3 and 53-4A-7)); Sate
exrel. McMannisv. Mohn, 163W. Va. 129, 141, 254 S.E.2d 805, 811 (1979) (“The caseisbefore
usonan original petition for writ of habeas corpus, and under W. Va. Code, 53-4A-7(c), of the
Pogt-Conviction Habeas Corpus statute, we are given broad powersin fashioning the form of relief
accorded inahabeas corpusproceeding.” (footnote omitted) (citationsomitted)); Perduev. Coiner, 156
W. Va. 467, 469-70, 194 S.E.2d 657, 659 (1973) (“[T]he statute [W. Va. Code § 53-4A-3]

contemplatestheexercise of discretion by thecourt . . . .”). Having set forth the sandard for issuing the



regquested writ, we turn now to consider the parties’ contentions.

[11.
DISCUSSION
Theissue presented for our resolution in the ingtant proceeding iswhether anindividud,
who has been charged with violating the conditions of hisher parole and who is detained in a county jail
pending aparole revocation proceeding, isentitled to receive good time credit for the period of hisher
detention. Inherent inthisquery dsoisthe presumption that said individud’ sparole gatusultimately is
revoked, thusrequiring himv/her to servefurther timein acorrectiond fadility, which term of confinement

may be reduced by such good time credit.*

“Theprovisonsof West VirginiaCode § 28-5-27 (1992) soldly governtheaccumulation
of ‘good time for inmates sentenced to the West VirginiaState Penitentiary.” Syl. pt. 3, Satev. Jarvis,
199 W. Va 635, 487 S.E.2d 293 (1997). “Good time” credit contemplates a reduction of or
“commutationfrom. . . sentence]] for good conduct.” W. Va Code 8 28-5-27(a) (1984) (Repl. Val.
1999). “All adult inmates now in the custody of the commissioner of corrections, or heresfter committed
to thecugtody of thecommissioner of corrections, except those committed pursuant to artidlefour [8 25-4-

1 et s2q1.], chapter twenty-five of thjeWest Virginig) code’ are digibleto recelve good time credit, id.,

“Wenoate, a theoutset, that our consideration of Vaenting spetitionislimited tothefacts
surrounding his February, 1999, parole violations, and our discussion thereof doesnot concern his
September, 1999, paroleviolations, which ultimately resulted inthe revocation of hisparolegtatusand his
present incarceration.



providedthey abideby thedisciplinary rulesineffect for theparticular inditutioninwhich they arehoused.
SeW. Va Code § 28-5-27(f). Whenanindividua hasearned good time, he/shetypicaly receives*one
day good time for each day he or sheisincarcerated.” W. Va. Code 8§ 28-5-27(c). In certain
crcumstances, however, “extragood time[may be dlowed] for inmates who perform exceptiond work

or service.” W. Va. Code § 28-5-27(i).

Because the governing law isalegidative enactment, the intent of the Legidaturein
establishing good timeisessentid toitsunderstanding and application. Goodtime*isdesigned to advance
thegoa of improved prison discipline.” Woodsv. Whyte, 162 \W. Va. 157, 160, 247 S.E.2d 830, 832
(1978) (citation omitted) (footnote omitted). More specificdly, “[t]he purpose of awarding good time
creditisto encourage not only rehahilitative efforts on the part of theinmate by encouraging theindudtrious
and orderly, but also to aid prison discipline by rewarding the obedient.” \Woodring v. Whyte, 161
W. Va 262, 275, 242 S.E.2d 238, 246 (1978). For thisreason, then, it iswell-accepted that the
governing satute, W. Va Code 8§ 28-5-27, “ dof es] not contemplate good time credit for parolees” Syl.

pt. 2, in part, Woods, 162 W. Va. 157, 247 S.E.2d 830.

Thus thebrief answer to Mr. Vdenting squery isno: “[ & prisoner isnot entitled to good
time creditswhileon parole” Syl. pt. 11, Woodring, 161 W. Va. 262, 242 SE.2d 238. Infact, such
andlowanceisexpressy prohibited by W. Va Code § 28-5-27(c): “Noinmate may begranted any good
timefor time served ether on parole or bond or in any other Satuswhereby he or sheisnot physcaly

incarcerated.”



Despitethisdefinite satement of the prohibition of avarding good timecredit to parolees,
good time credit neverthdessremains “asubgtantiveright.”  Syl. pt. 7, in part, Woodring, 161 W. Va
262, 242 SE.2d 238. Cf. Syl. pt. 8, in part, id. (“ Commutation of time for good conduct isaright crested
by the Legidature. Itisnot recognized asafundamental right or apart of acondtitutiona freedom.”).
Likewise, the context within which Vaentine seeks credit for hisgood behavior, i.e., aparolerevocation
proceeding, dso warrants specid trestiment. “A parole revocation hearing, being acritica proceeding at
whichtheaccused paroleg sliberty isinjeopardy, must be conducted within the protectionsafforded by
the stateand federd congtitutions.” Syl. pt. 1, Dobbsv. Wallace, 157 W. Va. 405, 201 S.E.2d 914
(1974). Among the duties of the Parole Board in ensuring that an individual’ s rights are not
unconditutionally trammeled areitsobligationsto“ obey legidationand. . . [to] act inaway whichisnot
unreasonable, capricious, or arbitrary.” Syl. pt. 3, in part, Sateexrd. Eadsv. Duncil, 196 W. Va.
604, 474 S.E.2d 534 (1996). Accord Brewer v. Boles, 261 F. Supp. 920, 921 (N.D. W. Va. 1967)
(recognizing that “* [t]jhe Board of Parole must obey applicablelegidationbut otherwiseitisonly required
to performitsfunctionsfairly, under fair procedureq; i]t may not act unreasonably, capricioudy or

arbitrarily’” (quoting Jonesv. Rivers, 338 F.2d 862, 874 (4th Cir. 1964))).

Of particular relevanceto the proceedings underlying theingtant petitionisthe Parole
Boad sreponghility to provide aparolee[who] isunder arrest for violation of theconditionsof hig/her]

parole. .. aprompt and summary hearing.....” W. Va Code § 62-12-19 (1981) (Repl. Vol. 1997)."

"Although W. Va. Code § 62-12-19 (1981) (Repl. Vol. 1997) recently has been
(continued...)
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“Theword ‘prompt,” inthisingance, contemplates ahearing within areasonebletime” 47 Op. Att'y Gen.
16, 18 (W. Va. 1956). Pursuant to the corresponding regulations,

the Board shall convene arevocation hearing only if it receivesthe
aforementioned report™*? and transcript™ no later than the thirty-
fifth (35) day after either the date on which the parolee
received written notice of the charges or the date on which the
parolee was incarcerated, whichever occurred sooner.
However, the running of thethirty-five (35) day period shdl be stopped

by:

(1) Any continuancewhichissought and obtained by counsd for
the parolee before the preliminary revocation hearing, or

(2) Thependency of any arimind chargewhichisdsothebegsof
any chargeof avidation of parole conditions. Thissubsection shdl nat be
goplied to gop the running of thethirty-five (35) day period for any other
charge, or

(3) Theabsence of the paroleefrom the boundaries of this State
for whatever reason, or

(4) Theescgpe or asconding of theparolee[sic] cugtody of ajal
or the supervision of the Department.!*”

H(...continued)
amended, the pertinent portion has not been substantialy changed. SeeW. Va. Code § 62-12-19(b)
(1998) (Supp. 1999).

“The report to which thisregulation refersisareport, which is prepared by the D.O.C.
and which describesthe parole viol ationswith which the parolee hasbeen charged. 7A W.Va C.SR.
§92-1-11.1(a)(2) (1983). Thereceipt of thisreport isaprerequisiteto the Board' s ahility to conduct a
parole revocation hearing. 1d.

BThistranscriptis*[a] transoript of apreliminary revocation hearing onthecharges” 7A
W.Va C.SR. §92-1-11.1(a)(2).

“In this state regulation, theterm “ Department” refersto the “West Virginia Department
of Corrections” 7A W.Va C.SR. §92-1-2(f) (1983). Despitethefact that the official name of this
(continued...)

11



The Department shall make awritten statement to the Board
explaining the facts and circumstances of any of the four (4)
aforementioned causesfor sopping therunning of thethirty-five (35) day
period.
7A'W.Va C.SR. §92-1-11.1(b) (1983) (footnotes added) (emphasisadded). Also governingthe
ParoleBoard' sactionsisthedirectivewhich mandatesthat “[t]he revocation hearing shdl in any event be
held no later than thirty (30) days after the date upon which either the preliminary hearing

is held or upon which a written waiver of the preliminary hearing is executed.” 7A W. Va

C.SR. § 92-1-11.2(b) (1983) (emphasis added).

Whilethesedatescertain vary, the clear import of the Legidatureisthat to be* prompt,”
aparderevocation hearing must be hdd within thirty to thirty-five days of the qudifying operative criterion
unlessan exception operatestotoll thethirty-fiveday limitation. Cf. Larsonv. McKenzie, 554 F.2d 131
(4th Cir. 1977) (per curiam) (suggesting, in case of multiple convictions and sentences, that execution of
parolevidaor swarrant within maximum term of first underlying sentence stidfies notions of fundamenta
fairness). Furthermore, it a so appearsthat the parolerevocation procedure contemplates both a
preiminary heering and afind pardlerevocation hearing. Intheprocesdingsunderlying theingant petition,

however, Vaentinewaived hisright to such apreiminary hearing ontheday that herecaived the notice of

(...continued)
entity istheWest VirginiaDepartment of Military Affairsand Public Safety, Divison of Corrections, see
W. Va Code §5F2-1(e)(7) (1997) (Repl. Val. 2000), referencesto thisagency frequently usethewords
Department and Divison interchangeably. See, e.g., Sateexrd. Whitev. Parsons, 199 W. Va. 1,
9,483 SE.2d 1, 9(1996); RoweVv. West Virginia Dep't of Corrections, 170 W. Va. 230, 231, 292
S.E.2d 650, 651 (1982).

12



thechargesagaing him, February 11, 1999. Therefore, intheabsence of aprdiminary hearing, wewill

procesd to congder whether the Pardle Board timely conducted Vaenting sfind parale revocation hearing.

Hrg, we notethat none of the enumerated exceptionswhich, if gpplicable, would toll the
running of thethirty-five day period, arerdevant to thefactswe havebeforeus. See 7A W. Va C.SR.
§92-1-11.1(b)(1-4). The parties have presented no evidenceto indicate that any continuanceswere
requested by counsd, nor did the conduct which formed thebas sof Vdenting sparolerevocation hearing
resultincrimind charges. Furthermore, the partieshavenct dleged that Vdentineather aosented himsdif
fromWes Virginiaor that he alosconded from custody or supervisonin February, 1999. Seeid. Finding
these exceptionsto beingpplicable, we next must ascertain thetime within which the Parole Board was

required to commence Valentine' s revocation hearing.

Pursuant to § 92-1-11.1(b), the Parole Board was required to convene arevocation
hearing within thirty-five days of the earlier of VVadenting srecapt of written notice of the chargesagaingt
himor thedate of hisincarceration on such charges. On February 11, 1999, Vdentinerecaved written
notice of the paroleviolation chargeslevied againg him, but hewasincarcerated pending the resol ution of
the revocation proceedings on February 10, 1999. Therefore, usang theearlier of these dates, February
10, 1999, the Parole Board was required to commenceitsfina revocation hearing no later than thirty-five

days hence, or by March 17, 1999.

Alternatively, § 92-1-11.2(b) directed the Parole Board to conduct the final revocation
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hearing within thirty days of elther the date of the preliminary hearing or the date of thewaiver of sad
hearing. Thirty daysfrom Vaenting swaver of his preiminary hearing, which waiver was executed on

February 11, 1999, resultsin afinal hearing date of March 15, 1999.

Inany evert, it isquite goparent that thefind revocation hearing intheingtant proceeding
wasuntimely and that it was not “prompt” as contemplated by W. Va Code § 62-12-19. The Parole
Board conducted Vdenting sfind revocation hearing on March 25, 1999, adate which exceedsthe § 92-
1-11.1(b) criteriaby eight daysand which surpassesthe § 92-1-11.2(b) deadlineby tendays. Giventhat
anindividud’ sdigihility for good time credit isasubstantive right, > we hold accordingly that aparoleeis
entitled to receive good time credit, in accordancewith W. Va, Code § 28-5-27 (1984) (Renl. Vol 1999),
when: (1) aparoleeisdetained pending afina parole revocation hearing; (2) theWest VirginiaParole
Board failsto conduct said hearing within thetimelimitscontained in 7A W. Va C.SR. 8§ 92-1-11.1(b)
and 92-1-11.2(b) (1983); (3) no gpplicable exceptions gpply to enlarge the enumerated time limits, and
(4) theparolee' sconduct whiledetained warrantsgood timecredit. Such good timecreditislimited to thet

period of the parolee’ s detention necessitated by the Parole Board' s delay.

gyl. pt. 7, in part, Woodring v. Whyte, 161 W. Va. 262, 242 S.E.2d 238 (1978).
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V.
CONCLUSION
Becausethe ParoleBoardfailed to abide by theenumerated timelimitswithinwhichtohold
Vaentine sfina revocation hearing, we concludethat, if hisconduct so warranted, hewasentitled to
recaivegood timecredit for the additiond timehewasdetained inthe Marion County Jail asaresult of the
Parole Board' sdday. Therefore, we grant as moulded the requested wrrit of habeas corpusand direct the

D.O.C. to recalculate Valentine' s release date in accordance with W. Va. Code § 28-5-27(h).*°

Writ granted as moul ded.

%W. Va. Code § 28-5-27(h) directsthe D.O.C. to provide inmates with arevised
Satement of their minimum discharge date whenever they receive additionsto or deductionsfromtheir
good time credit.
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