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JUSTICE SCOTT delivered the Opinion of the Court.

CHIEF JUSTICEMAY NARD, deeming himsdf disqudified, did not participateinthedecison of the
Court.

SYLLABUSBY THE COURT



1. “* Although theruling of atrid court ingranting or denying amationfor anew trid
isentitled to great repect and weight, thetrid court’ sruling will bereversed on gpped whenitisdear that
thetrid court hasacted under some misapprehension of thelaw or theevidence” Syl. pt. 4, Sandersv.
Georgia-Pacific Corp., 159 W.Va. 621, 225 S.E.2d 218 (1976).” Syl. Pt. 1, Andrewsv. Reynolds
Mem'| Hosp., Inc., 201 W.Va. 624, 499 S.E.2d 846 (1997).

2. “Atrid judge sdecisonto award anew tria isnot subject to appellate review
unlessthetrid judge dbuseshisor her discretion.” Syl. Pt. 3, in part, Inre Sate Public Bldg. Asbestos
Litigation, 193 W.Va. 119, 454 S.E.2d 413 (1994), cert. denied sub nom. W.R.Grace & Co. v.
West Virginia, 515 U.S. 1160 (1995).

3. Inreviewing chdlengesto findingsand rulings mede by adircuit court, we apply
atwo-pronged deferential Sandard of review. Wereview therulingsof thedircuit court concerninganew
trid and itsconcdlusion asto theexistence of reversbleerror under an abuse of discretion Sandard, and we
review thedircuit court’ sunderlying factua findingsunder aclearly erronecusstandard. Questionsof law
are subject to ade novo review.

4. “*Under the provisonsof W.Va.Code, 52-2-12, an indictment will not be quashed
or abated on the ground that one member of thegrand jury isdisqudified.” Syl. pt. 4, Satev. Bailey,
159W.Va 167,220 SE.2d 432 (1975).” Syl. Pt. 10, Satev. Garrett, 195W.Va. 630, 466 S.E.2d
481 (1995).

5. “The exigtence of afamily rdaionship between adefense counsd and thecrime

victim must be disclosed to the accused at the earliest opportunity, so that the accused can makean



intelligent decis on whether towaive hisright to assistance of counsdl freefrom potentid conflict, or to
demand or retain different counsd.” Syl. Pt. 3, Satev. Reedy, 177 W.Va 406, 352 S.E.2d 158 (1986).

6. A familid rdaionghip more didant than the third degree of rdationship shared by
defense counsd and the victim of acrimeisinaufficient to present aconflict of interest so asto disqudify

defense counsel from representing the accused.



Scott, Justice:

The defendant, Michad Vance, was convicted of unlawful wounding by jury trial on
November 18, 1998, in the Circuit Court of Mingo County, Wes Virginia He contendsthe dircuit court
erredinfallingtogrant imanew trid bassd on grandjuror disgudification and afamilid rdaionshipwhich

exists between defense counsdl at trial and the victim. We believe the circuit court committed no error

FACTS

Thefactsof thiscasearenot indigoute. During the late evening hours of June 30, 1997,
a Belle sgrocery sorein Lenore, West Virginia, the defendant attacked and beat JamesDeskinswitha
pool cuerendering himunconscious. Thereasonfor theattack isnot clear, but, thevictimwas serioudy
injured. Hewastrangported by ambulanceto Williamson Memorid Hospita inWilliamson, West Virginia,
where hewas gabilized. The victim was then taken by helicopter to Cabell Huntington Hospital in
Huntington, Wes Virginia, where heunderwent bran surgery. Attrid, Dr.Maurice JeromeDay, J., who
performed the surgery, testified by video deposition that the victim “ had an obvious skull fractureanda
coupleof cutsaround theright facid area” Upon closer examination, Dr. Day determined ablood clot
had formed between thevictim’ sskull and brain and he suffered from severefracturesaround hiseye
socket and cheekbone on theright sde of hishead. Thesurgery could not savethevictim'svison. He

isblind in the right eye.



Thedefendant wasarrested on duly 1, 1997. After encountering difficultiesinimpanding
agrandjury, thedefendant wasfinally indicted in September 1998 for maliciouswounding. Michael
M agann was gppointed as counsd to represent the defendant. Defense counsel argued pretrid that the
charge againg the defendant should be dismissed because of irregulaitiesinvolving grand juror Cathy

Vance. The court denied the motion.

The case proceeded to trid. On the morning jury sdlection wasto begin, Mr. Magann
learned, through information regarding athreet that was made on the defendant’ slife, that he sharesa
digant adoptivefamilid rdaionshipwiththevictim. Thisrdationship exigsthrough Mr. Magann' sedopted
grandmother. Helearnedthat hisgrandmother’ scousinisthevictim’ sgrandfather. Mr. Magann dates
that heinformed the defendant of therel ationship; the defendant statesthat Mr. Magann did not disclose
the relationship prior to trial. Nonethdess, Mr. Magann represented the defendant through trial and
sentencing. OnNovember 18, 1998, the defendant wias convicted of unlawful wounding and on December
14, 1998, hewas sentenced to aperiod of not lessthan one nor morethan fiveyearsintheWes Virginia

Penitentiary.

On December 29, 1998, the defendant filed apro semation requesting new counsd. He
supported the motion by dleging histrid counsd wasdosdy rdaed to thevictim. Thedrcuit court held
ahearing onthemoation on January 11, 1999. Thecourt entered an order thefollowing day gppointing
present counsd to represant the defendant in pogt-trid mations: A mationfor anew trid wasfiled assgning

aserrorsthe qudifications of thegrand jury and therdationship of trid counsd tothevictim. By order
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entered on July 21, 1999, the circuit court denied themotion. It isfrom thisorder that the defendant

appeals.

Onapped, thedefendant contendsthe drcuit court erred by denying hismotionfor anew
trid for tworeasons. Firg, hedlegesthegrandjury wasimproperly condtituted and/or amember of the
grand jury should have been disqudified. Hedso contendshewasdenied afair tria because hisdefense

counsdl at trial isrelated to the victim.

STANDARD OF REVIEW

This Court previously held that:
“Although theruling of atrid court in granting or denying amotionfor a

new tria isentitled to great respect and weight, thetrid court’ sruling will be

reversed on appeal whenitisclear that thetrial court has acted under some

misgpprehension of thelaw or theevidence” Syl. pt. 4, Sandersv. Georgia-

Pacific Corp., 159 W.Va. 621, 225 S.E.2d 218 (1976).
Syl. Pt. 1, Andrews v. Reynolds Memorial Hosp., Inc., 201 W.Va. 624, 499 S.E.2d 846 (1997).
Wehavea so previoudly heldin part of syllabus point three of In re Sate Public Building Asbestos
Litigation, 193 W.Va. 119, 454 S.E.2d 413 (1994), cert. denied sub nom. W.R. Grace & Co. v.
West Virginia, 515 U.S. 1160 (1995), that “[4] trid judge sdecison to awvard anew trid isnot subject
to gppdlatereview unlessthetria judgeabuseshisor her discretion.” Welaer darified theholding from

Asbestos Litigation in Tennant v. Marion Health Care Foundation, Inc., 194 W.Va. 97, 459
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S.E.2d 374 (1995), however, the darifying languageto the holding was never specificdly adopted asa
holding by this Court. Accordingly, we now hold that
in reviewing chalengesto findingsand rulings mede by adircuit court, we apply
atwo-pronged deferentid sandard of review. Wereview therulingsof the drcuit
court concerning anew trid and its concluson asto the existence of reversible
error under an abuse of discretion standard, and wereview thecircuit court’s
underlying factua findingsunder adearly erroneousstandard. Questionsof law
are subject to a de novo review.

Id. at 104, 459 S.E.2d at 381.

DISCUSSION

Thedefendant inthiscasecontendstheindictment against him must be.dismissed because
oneaf thegrandjurorsstated that sheknew thevictim. Thiscontentionisbasaed onthefollowing didogue
whichtook place during grand jury proceedings between the prasecuting atorney and grand juror Cathy
Vance:

MR. SMITH: Does anyone else know these folks?

JUROR CATHY VANCE: |know JamesDeskins but | waa't there
or anything like that but I do know him.

MR. SMITH: Okay; What’s your name, ma am?

JUROR CATHY VANCE: Cathy Vance.



MR. SMITH: Ms. Vance, your knowledgeof JamesDeskins whoisthe
victiminthispresentation, would that makeyou biassd oneway for or againg the
Statein it’s[sic] presentation?

JUROR CATHY VANCE: Tha, | don't know; Honesly, | may nesd
to -

MR. SMITH: --Okay; Whatever you say -

GRAND JURY FOREMAN: Y ou need to have 15 in here.

MR. SMITH: The same thing happened the last time.

JUROR CATHY VANCE: | know him, but, like | say, | wasn't there.

MR. SMITH: Let'sjus darify it for therecord; Ms. Vance, you Stated
you fedl alittle uncomfortable. Could you give your reasoning?

JUROR CATHY VANCE: I'mjust uncomfortable. It'snot thet |
would be against him or whatever--I'm not. | don’t think | would do it just
because | know him, but I’m just saying | do know him and that’s all.

MR. SMITH: Do you have any knowledge regarding thisincident
between him and Michadl Vance? Have you heard anything about what
happened?

JUROR CATHY VANCE: Jud hearsay or whatever--in the paper,
whatever;

MR. SMITH: Let’'stake a short recess.

(Recess)

MR. SMITH: All right. We re back on the record in State of West
Virginiaversus Michael Vance.

Ms. Vance, could you state your full name?

JUROR CATHY VANCE: Cathy Vance.

MR. SMITH: | bdieveyou made some disclosures on therecord that you
know thevictiminthiscase, James Deskins, and you' ve heard some rumors about
the allegations that took place here?

JUROR CATHY VANCE: Yes.

MR. SMITH: | thank you for those disclosures, and | needtoask youa
question. Despiteyour knowledge of thevictim and despite your knowledge of
somerumorsand circumstancesthat surrounded thisincident, canyou set that
asdeand makeadecison heretoday--afair andjust decison--just solely onthe
evidence presented here in this presentation?

JUROR CATHY VANCE: Yes.

MR. SMITH: Andyouwill mekethet decisonwithout any prgudiceor
bias, solely on the evidence here today?

JUROR CATHY VANCE: Yes.



A smilar issuewas addressed in Sate v. Garrett, 195 W.Va. 630, 466 S.E.2d 481
(1995). Thedefendant in Garrett was convicted of first degree murder without arecommendation of
mercy. On gpped, herequested that theindictment be di smissed becauseamember of thegrand jury was
awitnessat trid. 1d. a 644, 466 SE.2d a 495. This Court chose not to reach theissue of whether the
grand juror was, in fact, disqualified by espousing the following reasoning:

This Court has previoudy dated that “[t]he grand jury isan accusatory
body, not ajudidd body, and as such hastheright and obligation to act onitsown
information, however acquired. W.Va.Code, 52-2-8. Itsoathinfersthat it may
be called uponto act in the case of enemiesand friends. W.Va.Code, 52-2-5.
38 Am.Jur.2d Grand Jury, 8 7, pp. 951-952.” Satev. Bailey, 159 W.Va
167, 173, 220 S.E.2d 432, 436 (1975). Moreover, “[u]nder the provisions of
W.Va.Code, 52-2-12, an indictment will not be quashed or abated on the ground
that one member of thegrand jury isdisquaified.” Syl. pt. 4, Bailey, supra.
“The curative provisions of this statute are based on reason and sound public
policy. It would be detrimental to the public interest, if alarge number of
indictments should beliableto be quashed or abated because onegrand juror was
disqudified.” 1d. a 174, 220 SE.2d a 436. (citationsomitted). Accordingly,
itisnot necessary that we addresswhether Mrs. Nicholswas, infact, disqudified
from serving on the grand jury which indicted the appellant, as such
disqudification, if any, would not quash theindictment. Thus it wasnot error for
the trial court to deny appellant’s motion to dismiss the indictment.

195W.Va. a 644, 466 S.E.2d a 495 (footnote omitted). Thisreasoning appliesinthecasesubjudice.

"We find further support for this conclusion in W.Va. Code § 52-2-8 (1994), which provides:

Atleast twdve of thegrand jurorsmust concur in finding or making an

indictment or presentment. They may makea presentment or find an indictment

upon the information of two or more of their own body, and when a

presentment or indictment isso made, or on thetestimony of witnessescdled on

by the grand jury, or sent to it by the court, the names of thegrand jurorsgiving

theinformation, or of thewitnesses, shdl bewritten at thefoot of the presentment
(continued...)



Weadso notethat “[m]embersof the grand jury are not necessarily biased ... by persond
acquantance withthevictim, defendant, or witnesses. . . . [However], [flhejurorsmay beasked to affirm
that they can evauate the casein an unbiased fashion and act impartidly.” 38 Am. Jur. 2d Grand Jury
85(1999). Thatisexactly what occurredinthe caseat bar. Upon being questioned, the grandjuror, Ms
Vance stated that she knew the victim, but that she could and would base her decision solely on the
evidencethat was presented. Thetrid court, nonetheess, went astep further to ensurethat Ms. Vance
was qudified. The court conducted anin camerainterview and determined the grand juror was properly
qudifiedinthat sheexhibited no biasor pre udiceand that no relationship existed between Ms. Vanceand
the defendant or the victim. Basad upon our review of the record, we cannot say the dircuit court dearly
eredinreaching thisdecison. Evenif Ms Vance should have been disqudified, the curative provisons

of West Virginia Code § 52-2-12 (1994) saves the indictment.

West VirginiaRule of Crimina Procedure 6(b)(2) supportsthisdecison. Therulereads
asfollows:
(2 Mationtodigmiss--A motiontodismisstheindictment may bebasd

on objectionsto thearray or onthelack of lega qudifications of anindividud
juror, if not previoudy determined upon chdlenge. Anindictment shal not be

!(...continued)
or indictment.
Id. (emphasis added).

AWest VirginiaCode 8 52-2-12 (1994) provides: “No presentment or indictment shall be quashed
or abated on account of theincompetency or disqudification of any one or more of the grand jurorswho
found the same.” Id.



dismissad on the ground that one or more members of the grand jury were not
legally qudifiedif it gppearsfrom therecord kept pursuant to subdivison (C) of this
rulethat 12 or morejurors, after deducting the number not legally qualified,
concurred in finding the indictment.
Id. Intheinstant case, fifteen grand jurorswereimpanel ed and returned theindictment against the
defendant. Evenif onejuror wasdisgudified, twelve or morejurors concurred in finding the indictment.
It was, therefore, not error for the circuit court to deny the motion to quash theindictment or to deny the

motion to grant a new trial on that ground.

The defendant dso contendsthet the dircuit court erred by denying the mation for anew
trid duetothefamilia rdationship of trid counsd tothevictim. Hebdievesthisisan “extremdy rarecass’
wherethisCourt should find ineffective ass sanceof counsd ondirect goped duetotheconflict of interest
held by trial counsel. See Syl. Pt. 10, in part, Satev. Triplett, 187 W.Va. 760, 421 S.E.2d 511
(1992) (“Itistheextremdy rare casewhenthisCourt will find ineffectiveass sanceof counsd whensuch
achargeisraised asan assignment of error on adirect apped.”)* He dso contendsthereationship was
not disclosed prior totrid. Mr. Magann statesthat hereveded thefamilia relationship to the defendant

immediately upon becoming aware of it.

Therecord reveasthat the circuit court held apost-trial hearing on January 11, 1999.

During thet hearing, the defendant’ sfather asked Mr. Magann if hewasrdated to the victim or any other

*The Triplett case involved complaints about defense counsd’ s strategy and performance during
the defendant’ s murder trial.



paty involved inthecase. Mr. Magann tedtified thet he* did not even know hewas of rdaiontothevicim
until two daysbeforetrid.” Mr. Magann then asked permissontowithdraw ascounsd. Thecourt agreed
that new counsd should begppointed to represent the defendant. Inview of that finding, the court ddayed
discussing and ruling on theissue until substitute counsel could be appointed. Present counsel was

subsequently appointed to represent the defendant in post-trial motions and on appeal.

Intheamended affidavit helater submitted to the court, Mr. Magann explainsthestuation
asfollows:

7. | informed Ermd Vanceand Michad Vance whowasaso presant during
this conversation, that, Mr. Marcum was the first cousin of my paternal
grandmother, Eulaia Francisco Magann, who was born in 1915.

8. | ds0 asked Ermd Vanceif heknew how Virgil Marcum wasrelated to
JamesDeskinsand Mr. Vanceinformed methat Mr. Marcum wasthematernd
grandfather of James Deskins.

9. Although didadviseMichad Vanceand Ermd Vanceof my rdationship
with Virgil Marcum, | did not advise Michael Vancethat thismay present a
conflict of interest, because | did not believe that my representation of Miched
Vancewould be compromised by therdationship. | dsodid not advise Miched
Vancethat hewould have the opportunity to request substitute counsd, if hefet
that a conflict existed.

10.  After I wasinformed by Ermal Vance of the threat made by Virgil
Marcum, | responded to both Ermal VVance and Michael Vancethat | would
report thisthreat to Judge Thornsoury. Onthemorning of thetrid, whichwasthe
next opportunity that | had to inform Judge Thornsbury of thethreat in the
presence of Assstant Prasecutor Greg Smith, | informed the Judge of the threet
and requested additiond security inthe courtroom. Judge Thornsbury responded
by providing additiond security, which induded equipping Bailiff Kevin Wilson
with ametal detecting device.



Thecircuit court held ahearing on thisissue on May 20, 1999, wherein Mr. Magann
tedtified a the defendant’ srequest. Hetedtified thet while hewastaking to Erma Vance on themorning
thejury wasimpaneed, November 17, 1998, he“indicated that [he] was of adigant rdaionshipto Virgil
Marcum[.]” Hedsotedtified hedid not know that James Deskinsand Virgil Marcum were rd ated until

that morning.

On April 12,1999, the court hed ahearing on the defendant’ smotion for anew trid. At
that hearing, present defense counsel characterized the situation in the following manner:

| guessthat makes[Mr. Magann and the victim] about Sxth - somewheredong -

distant cousins, but despite thefact of how many timesremoved, or whatever,

thereisanissue of thisrdationship, and thisrelationship did not cometo Mr.

Magann’ sattention, ashe stated in thishearing on January 11th, until two days

beforetrial, but it was beforetrial, Y our Honor, and this matter was never

discussed with Mr. Vanceto any extent that would dlow him to consent to the

potentia conflict and obviousrelationship, however distant the court wantsto

characterizeit. Mr. Magann did not advise his client of the relationship.
However, later inthehearing when asked by the prosecutor if Mr. Magann had told Erma Vance about
thereationship, counsd answered, “ According to Mr. Magann, they discussed it and it waskind of like

they laughed it off.”

After conddering the evidence, the court found initsfina order, inter dia that no blood
relationship existed between Mr. Magann and Virgil Marcum, because Mr. Magann' sgrandmother was
adopted; that neither the defendant nor hisfather raised theissue or expressed any concern about theissue

until nearly two monthsafter thejury trial concluded; that therewasno evidence aconflict of interest
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exised & thetimeof trid, because Mr. Magann did not know the victim was afifth or sixth cousin by
adoption until the dleged threat wasreved ed by the defendant and hisfather; and that no evidencewas
presented to show that Mr. Magann ever knew thevictim. The court also found that no evidence was
presented to show that Mr. Magann failed to fully and completely defend the defendant or that the
defendant was prejudiced in any way. The court finally concluded that:
Mr. Magann testified that he informed the Defendant of the relationship
immediately upon recelving information pertaining to the same. Furthermore,
notwithstanding the conflicting testimony concerning whether Mr. Magann
informed the Defendant of the digant familid [rdaionship] to Virgil Marcum, the
testimony offered by the Defendant tendsto be cong stent with Mr. Magann’s
testimony concerning the seriesof eventsleading to Mr. Magann' srevelation
about hisrdationshipto Virgil Marcum and the Court findssuch evidenceto be
credible.
6. Moreover, the Defendant failed tointroduce any credible evidence of
ineffectiveassstance of counsd. Therecordinthismatter demondratesthat Mr.
Magannwasextremdy diligent in hisdefense of the Defendant. Heinterviewed

witnesses, invesigated thefacts, filed gppropriate mations, made timdy objections
and otherwise zeal ously defended the Defendant within the bounds of the law.

We cannot say the circuit court erred. The defendant arguesthat under Satev. Reedy,
177 W.Va 406, 352 S.E.2d 158 (1986), heisentitled to anew trial; however, the facts of Reedy are
distinguishable. Reedy involved two gppeds. The defendant was convicted first for daytime burglary.
Hewas subssquently convicted asarecidivis and sentenced to lifein prison. 1n Reedy, the State did not
deny that the defendant’ sgppointed trid counsa wasboth afriend and ardive of theburglary victim.
Thevidimwasthe prosscuting witnessin the defendant’ sfirg trid. Therdationshipwasnot reveded prior

totrid. Ongpped, the defendant contended hewas denied effective ass sance of counsd because of the
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rel ationship and friendship of histrial counsdl with the burglary victim. This Court agreed “with the
aopdlant that the potentid conflict of interest inthefamily relationship, together with thelack of timely
disdlosureto the gopdlant, condtituted aviolation of the gopdlant’ sright to effective asssance of counsd.”

Id. at 409, 352 S.E.2d at 161-62.

In so finding, the Court reasoned that “[t]he Sgnificant inquiry in the ingtant caseisnot
whether actud conflict occurred because of the family rdaionship, but whether the potentia for conflict
wasrevededtothedefendantinatimdy manner.” 1d. a 411, 352 SE.2d a 163. TheReedy factswhich
emphadzed the posshility of conflict aresmply not thefactsinthecased bar. Mr. Magann and thevictim
werenot friends; in fact, prior totrial, they did not know each other. Also, sufficient evidence was
introduced uponwhichthetria court could properly conclude that the reaionship was disclosed a the
earliest opportunity, that being prior to trial. No objection was made. The Reedy court held:

Theexigenceof afamily relaionship between adefense counsd andthe
crimevictim must bedisclosed to theaccused at the earliest opportunity, sothat

the accused can make an intelligent decision whether to waive hisright to

assistance of counsel free from potential

conflict, or to demand or retain different counsel.

Id. at 408, 352 SE.2d a 160, Syl. Pt. 3. In accordance with thisrule, we further hold that afamilia
relationship more digant than thethird degree of rdaionship shared by defense counsd and thevictim of

acimeisinaufficent to present aconflict of interest so asto disquaify defense counsd from representing
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theaccused.* After thoroughly reviewing therecord, we do not believe the circuit court erred infailing to

grant anew trial on thisissue.

V.

CONCLUSION

Based on the foregoing, the judgment of the Circuit Court of Mingo County is affirmed.

Affirmed.

Weaso notethat pursuant to Canon 3E(1)(d) of the Code of Judicial Conduct, ajudgeisnot
disguaified from a case due to familid relationship unless he or sheis “within the third degree of
relationship” to a party involved in the proceeding. Id.
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