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SYLLABUSBY THE COURT

1. “When acatified questionisnot framed so thet this Court isableto fully address
thelaw whichisinvolved in the question, then this Court retainsthe power toreformulae questions cartified
to it under both the Uniform Certification of Questionsof Law Act found in W. Va. Code, 51-1A-1, &
. and W. Va. Code, 58-5-2[1967], the Statute relating to certified questionsfrom acircuit court of
this State to this Court.” Syllabus point 3, Kincaid v. Mangum, 189 W. Va. 404, 432 S.E.2d 74

(1993).

2. “Theappdlatestandard of review of questionsof law answered and certified by
acircuit court isde novo.” Syllabus point 1, Gallapoo v. Wal-Mart Sores, Inc., 197 W. Va. 172,

475 S.E.2d 172 (1996).

3. Any timeasubpoenaducestecumisissued to requirethe production of hospita
records asdefined in W. Va. Code 8 57-5-4a(a) (1981) (Repl. Val. 1997), whether such records are
sought in connection with ahearing, deposition, tria or other proceeding, or are merely sought for

ingpection and copying, the requirements of W. Va Code 88 57-5-4a- 4j apply and must befollowed.

4. When Rule45 of theWes VirginiaRulesof Civil Procedureisused asadiscovery

deviceaspermittedinW. Va R. Civ. P. 34, Rule45issubject todl of thediscovery provisons, induding,



but not limited to, the scope of discovery outlinedinW. Va R. Civ. P. 26(b)(1), which permitsdiscovery
only of mattersthat arerdevant to the subjject matter involved in the pending action, not privileged, and are,

or arelikely to lead to the discovery of, admissible evidence.

5. When aparty toacivil action seeksto utilizeW. Va R. Civ. P. 45 to subpoena
an opposing party’ smedicd recordsfrom anonparty (as opposed to obtaining them by virtue of ardease
tendered by the party/patient), noticeto the party/patient must occur sufficiently in advance of sarviceof

the subpoenato provide a reasonable opportunity for the patient/party to object to the request.

6. A party may not useRule45 of theWes VirginiaRules of Civil Procedure, or any
other discovery device, to pursuediscovery of itemsthat arethe subject of an ongoing discovery dispute

that has not yet been resolved by the parties or decided by thetrial court.



Davis, Justice:

TheCircuit Court of Grant County presentsthis Court with acertified quegtioninvolving
variousissuesreated to the discovery of the medical records of aparty to alaw suit from anonparty
source. Wereformulatethe question to enable usto addressthe numerousissuesrai sed, and we conclude:
(1) theprovisonsof W. Va Code 88 57-5-4a- 4) must befollowed any time a subpoenaducestecum
Isissued to require production of hospitd records;, (2) when Rule45 of theWest VirginiaRulesof Civil
Procedureisused asadiscovery device, it issubject to dl the provisons of the discovery rules; (3) when
aparty seeksto use Rule45 to subpoenaan opposing party’ smedica recordsfrom anonparty, noticeto
the party/patient must occur sufficiently in advance of service of the subpoenato provide areasonable
opportunity for the patient/party to object; and (4) aparty may not use Rule 45, or any other discovery

device, to pursue discovery of itemsthat are the subject of an ongoing discovery dispute.

l.
FACTUAL AND PROCEDURAL HISTORY
OnJdune4, 1999, Flantiff BonnieL. Keplinger (hereinafter “Ms. Keplinger”), filedacivil
action againgt Defendants Virginia Electric and Power Company and Judith A. Parsons (hereinafter
collectivdy referedto as“VEP’). Inher law suit, Ms Keplinger damed that she had been subjected to
employment discrimination when her employment was terminated without affording her reasonable
accommodetion for her handicap, which handicap, according to Ms. Keplinger, had resulted from awork

related ankleinjury. Shefurther daimed that her privacy had been invaded by a atement in acompany



newsletter reporting that she had been removed from the payroll due to her “medical disgualification.””
During the discovery processin this case, VEP sought full discovery of Ms. Keplinger's
entiremedica and mentd hedth history.” Their initid discovery request was served on Ms. Keplinger on
August 7,1998. Ms. Keplinger responded by objecting that VEP srequestswere overly broad and not
reasonably caculated tolead tothediscovery of admissbleevidence. Ingtead, Ms Keplinger offeredto
provideinformation and medicd recordsrdaing soldy to her workplace ankleinjury, or, inthe dternative,
sheproposed that she obtain her medical records, screen them, produce only those portionsshedeemed
relevant, and submit aprivilegelog for those records not produced. Finally, asathird option, Ms.
Keplinger offered to discussthe production of dl medica recordsthet were generated during areasongble
timeframeto be mutudly established by the parties. Notwithstanding these suggested resolutions, the
parties were unableto resolve this discovery dispute between themselves. Consequently, VEPfiled a
moationto compe in November, 1998. A hearing onthemationwasinitidly scheduled for November 16,

but was ultimately continued to alater date.®

"Ms Keplinger explainsthat her disability resulting from her ankleinjury wasthe asserted
bessfor VEP sdetermingtion thet shewas medicaly disqudified from the podition for which shehad been
employed.

A/EP daims Ms. Keplinger’ smedical condition and history are a issue because the
essenceof her caseisthedlegaion that VEPfailed to accommodate her physcd disgbility. Furthermore,
VEP assartsthat Ms. Keplinger' smedica history is discoverable because she seeksto recover medica
expens=sand other compensatory dameagesthat, under theWest VirginiaHuman RightsAct, might indlude
damagesfor emotiond disress. Findly, becauseMs. Keplinger dso seeks damagesfor her job search
expenses, V EP contendsthat her medicd records are rdevant to the question of whether she should or
could have mitigated her damages by obtaining gainful employment.

*Theinitia hearing wasto be held beforethe Honorable Kelley Kuhn, sitting asinterim
judge. Anorder entered by Judge Kuhn following the November 16 hearing statesthat “the Court
(continued...)



According to Ms Keplinger, asubsequent hearing on thismetter was ultimately scheduled
for February 19, 1999. Inmid-January, 1999, however, VEP, served subpoenas ducestecum, in
accordance with Rules 34 and 45 of the West VirginiaRules of Civil Procedure, on twelve of Ms.
Keplinger’ s health care providerswho had been identified from her workers' compensation and
employment records. Thesubpoenaswereissued and copieswereserved upon Ms. Keplinger on January
15, 1999. The subpoenaswere served on the various hedlth care providers on severa dates between
January 15, 1999, and February 5, 1999. The subpoenas did not require the hedth care providers
physicd atendance, rather they commanded only that responsve documents be produced for ingpection
and copying by VEP. Therediter, VEP received medicd documentsfrom eght of the hedlth care providers

subpoenaed. The records were received between January 19, 1999 and February 8, 1999.*

On January 27,1999, Ms. Keplinger served motionsto quash eleven of the subpoenas.
However, shefaled to notice ahearing on thosemations VEP then served itsresponse to themation to
quash on February 16, 1999, and dso sarved anatice setting the matter for hearing on February 19, 1999,

during aprevioudy scheduled status conference. Also on February 16, VEPfiled in an open court file,

3 :
(...continued)

refraned from hearing argument or ruling on Defendant’ sMation to Compd pending completereview of

the motionand responsivebriefs.” A subsequent order, entered November 17, 1998, further continued

the matter.

“Oneof the recordswas submitted by the health care provider in asedled envelopewith
anotation that it should not be opened without Ms. Keplinger’ sapproval or judicia determination.
Nevertheess VEP brokethesed and examined theenclosed documents. Thepartiesdisputewhether the
documentswere submitted by ahospita, which would place them within the scope of W. Va Code 88 57-
5-4a- 4.



al of Ms. Keplinger' smedical recordsthat it had obtained by subpoena, including her mental health
records.” During the February 19 hearing, the circuit court heard the parties’ arguments on Ms.
Keplinger’ smation to quash the subpoenas, on the defendant’ s earlier motion to compdl, and on cross
motionsfor protective orders. Thecircuit court then ruled that Ms. Keplinger wasto respond to
outstanding discovery requestsregarding her medica history only for thetime period of April 9, 1991, to
the present with a.continuing obligation to supplement, that VV EP wasentitled to obtain medical records
directly from Ms Keplinger’ shedlth care providerswithout prior screening by Ms. Keplinger' scounsd,
andthat Ms Keplinger wasto execute and provide VV EPwith ard ease authorizing the procurement of dll
mediical recordsfor thedefined period.’ Thedircuit court further ordered that copiesof adl medica records
obtained by VEP be provided to Ms. Keplinger pursuant to aprotective order. In addition, the court
granted Ms. Keplinger’ smation to quash the subpoenas, but stated that itsorder directing her to execute
releases of her medical records resolved theissuesthat hed beenraised in her mation. Findly, the arcuit

court ordered that VEP obtain all future records viathe releases and not via subpoenas.

*Accordingto V EP, thecourt derk subsequently seded thefile. VEP assartstha thederk
assured it that no one had reviewed the records before they were properly sealed.

Ms. Keplinger aversthat, notwithstanding the court’ stime limitation on the discovery of
her medica records, VEP submitted the rel easesto the rdevant hedth care providerswith acover letter
stating “[t]his is to request copies of any and all records, both in-patient and out-patient
records, which you maintain concerning this patient’s medical history ....” Ms. Keplinger
arguesthat, because of thisstatement inthe cover | etter, her health care providersdid not redizethat her
releasewaslimited intimeand they provided dl of her medica records, including irrdevant and highly
persond medicd records. Shefurther contendsthat, indead of natifying her of theimproper disdosureand
returning therecords, VEPfiled al of her medica recordsinan open court file, whichwasaccessibleto
anyone, without placing them under sedl. Thisaction by VEP, Ms. Keplinger asserts, violated an
“AGREED PROTECTIVE ORDER’ prepared by the partiesand entered by the circuit court on April 16,
1999.



VEP contendsthat it only received ten pagesof medicd recordsthat wereoutsdethetime
frame established by thecircuit court. Furthermore, VEP assartsthat theserecords werereceived on or

about January 19, 1999, which date preceded service of Ms. Keplinger’s motion to quash.’

Subsequently, in April 1999, Ms. Keplinger filedamation for leaveto filean amended
complaint. Theamended complaint added acause of action for tortiousinterferencewith afiduciary
relationship. The new cause of action wasbased upon W. Va. Code 88 57-5-4a- 4j. VEP opposed the
motion. Following a hearing, the circuit court granted Ms. Keplinger’ s motion and concluded:

a TheMedica RecordsAct, West VirginiaCode 8 57-5-
43, et 32q., providesthe exclusive proceduresthat must befollowedin
all instances to obtain the release of medical records;

b. TheMedica RecordsAct, West VirginiaCode 8 57-5-
43, et seq., does not deal primarily with the admissibility of medical
records as Defendants contended because said satute setsforth specific
procedures for the release of medical records;

c Morris v. Consolidation Coal, 446 S.E.2d 648
(W. Va. 1994), Kitzmiller v. Henning, 437 S.E.2d 452 (W. Va.
1993) and West VirginiaCode § 57-5-4aet seq., protect the privecy of
medicd records such asthose obtained by Defendant VirginiaElectricand
Power Co., pursuant to subpoena;

d. TheMedicd RecordsAct wasviolated when Defendants
counsd recaived medica records subpoenaed pursuant to Rule 45 of the
West Virginia Rules of Civil Procedure; and

e. Thereafter, by Order entered on April 1[6], 1999, the
Court ordered that all outstanding subpoenasissued by Defendants

Itisnoteworthy, however, that even after receiving service of Ms Keplinger’ smationto
guash, VEP continued to serve subpoenas on some of Ms. Keplinger’s health care providers.
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counsd pursuant to Rule 45 be quashed and directed that Plantiff execute
arelease of medical recordsfor use by Defendantsin obtaining the
recordsfrom Flantiff’ shedth care providers not obtained via subpoena

TheCourt hereby CONCLUDEStha Flaintiff hesraised separate
causesof actionfor invason of privacy and for tortiousinterferencewith
afiduciary relationship and the granting of the motion to amend the
complaint will cause no prejudice to Defendants for trial purposes.

Asaresult of theserulings, VEP filed amotion to certify questions to this Court.
Consequently, the circuit court certified the following question:

Inany suit dleging wrongful termination because of physicd disahility,
doesthe Defendants’ attorney create an additiona cause of action for
tortious interference with Plaintiff’ s physician-patient relationship by
serving asubpoenaduces tecum on Plaintiff’ shealth care providers
demanding thet they provide copiesof dl of Plaintiff’ smedica records
directly to Defendants’ attorney; rather than ddlivering therecordstothe
Clerk of the Circuit Court in a sealed envelope to await ajudicial
determination as specified inthe Medicd RecordsAct, W. Va Code57-
5-4a, et seq.?

The circuit court answered “Yes’ to this question.

.
CERTIFIED QUESTION
Before addressing theissuesraised in theinstant proceeding, wefirst reformulate the
guestion certified to us by the circuit court. In thisregard, we have previously explained that:

When acatified question isnot framed so thet this Court isable
to fully addressthelaw whichisinvolved in the quegtion, then this Court
retainsthe power to reformulate questions certified to it under both the
Uniform Certification of Questionsof Law Act found in W. Va. Code,

51-1A-1, et s2g. and W. Va. Code, 58-5-2 [1967], the Statute reating
to certified questions from a circuit court of this State to this Court.

6



Syl. pt. 3, Kincaid v. Mangum, 189 W. Va. 404, 432 S.E.2d 74 (1993). SeealsoW. Va Code §
51-1A-4(1996) (Supp. 1999) (“ The supreme court of appedl s of West Virginiamay reformulatea
guestion certified to it.”). See, e.qg., Potesta v. United Sates Fidelity & Guar. Co., 202 W. Va.
308, 313,n.9,504 SE.2d 135, 140, n.9(1998). Inorder to fully addressthelegd issuesinvolvedinthe
instant question, we reformulate it into the following five questions:

(1) Inanyavil adion, may aparty cresteacauseof actionfor
tortious interference with an opposing party’s physician/patient
relationship, under syllabuspoint 5 of Morrisv. Consolidation Coal
Co., 191 W. Va 426, 446 S.E.2d 648 (1994), based upon aviolation
of the provisonsof W. Va Code 88 57-5-4a- 4j, when the violation
alegedly occurred by virtue of the party’ saction in subpoenaing medical
professona spursuant to Rules 34 and 45 of theWest VirginiaRules of
Civil Procedurefor the sole purpose of inspecting and copying the
opposing party’ smedicd recordsrather than subpoenaing such records
in connection with a hearing, deposition or trial?

(20  WhenusngRule45 of theWes VirginiaRulesof Civil
Procedure asauthorized by W. Va R. Civ. P. 34, isRule 45 subject to
the provisions of the civil procedure discovery rules?

(3  Whenuitilizing Rule 45 to subpoenaaparty’ smedica
records from anonparty, doesthe party receive adequate notice of a
subpoena duces tecum when such naticeis served on the party the same
day the subpoenaducestecumis served on the nonparty record holder?

(4)  Mayapaty utilizeRule45 of theWes VirginiaRulesof
Civil Procedure to subpoenarecordsthat are the subject of an ongoing
discovery dispute that has not been resolved by the parties or decided by
thetrial court?

(5) Inanyavil adion, may aparty cresteacause of actionfor
tortious interference with an opposing party’s physician/patient
relationship, under syllabuspoint 5 of Morrisv. Consolidation Coal
Co., 191 W. Va. 426, 446 S.E.2d 648 (1994), based upon the party’ s
conduct in atempting to obtain the medicd recordsof an opposing party
by subpoena pursuant to Rules 34 and 45 of the West VirginiaRules of

7



Civil Procedure?

[11.
STANDARD OF REVIEW
“The gppdlae gandard of review of questionsof law answered and cartified by adrcuit
courtisdenovo.” Syl. pt. 1, Gallapoo v. Wal-Mart Sores, Inc., 197 W. Va. 172, 475 SE.2d 172
(1996). Accord Potesta v. United Sates Fidelity & Guar. Co., 202 W. Va. 308, 314, 504 SE.2d
135, 141 (1998); Griffisv. Griffis, 202 W. Va. 203, 208, 503 S.E.2d 516, 521 (1998); Syl. pt. 1,

Williamson v. Greene, 200 W. Va. 421, 490 S.E.2d 23 (1997).

V.
DISCUSSION
Having reformulated the question certified to usby the circuit court, and having Sated the

proper sandard for our review, we proceed to addresseach of thereformulated certified questionsinturn.

A. In any civil action, may a party create a cause of action
for tortious interference with an opposing party’' s physician/patient relationship,
under syllabus point 5
of Morrisv. Consolidation Coal Co., 191 W. Va. 426, 446 S.E.2d 648 (1994),
based upon a violation of the provisions of W. Va. Code 88 57-5-4a - 4j,
when the violation allegedly occurred
by virtue of the party’ s action in subpoenaing medical professionals
pursuant to Rules 34 and 45 of the West Virginia Rules of Civil Procedure
for the sole purpose of inspecting and copying the opposing party’ s medical records
rather than subpoenaing such records



in connection with a hearing, deposition or trial?
To answer thefirg question, we perceive three separate issues that must be addressed:
(1) whether W. Va Code 88 57-5-4a- 4j provide the exclusve procedurad method by which aparty
toalaw suit may obtain the medical records of an opposing party; (2) whether W. Va. Code 88 57-5-4a
- 4 apply when aparty issuesa subpoenafor the sole purpose of ingpecting and copying records, and (3)
whether alawyer’ sfalureto comply with W. Va Code 88 57-5-4a- 4] givesriseto acause of action for
tortiousinterference with aphyscian/patient reaionship under Morrisv. Consolidation Coal Co., 191

W. Va. 426, 446 S.E.2d 648 (1994).

1. W. Va. Code 88 57-5-4a - 4j as the exclusive procedural method for
obtaining medical records. Indeciding to permit Ms. Keplinger to amend her complaint to include
achargeof tortiousinterference with aphys cian/patient relationship, the circuit court concluded that
W. Va Code 88 57-5-4a- 4j provide*theexclusve proceduresthat must befollowed inal instancesto

obtain the release of medical records.” (Emphasis added). We disagree.

Fird, the sections of the Code at issue do not apply to all medical records. Itisclearly
dated inW. Va Code 8§ 57-5-4a(a) (1981) (Repl. Vol. 1997), that W. Va Code 88 57-5-4a- 4] apply
only to certain specified recordsthat are” prepared, kept, made or maintained in hospitalsthat pertain

to hospital confinements or hospital services rendered to patients admitted to hospitals or



receiving emergency room or outpatient care.”® (Emphasis added).

It iswell established that

“* A dautory provigsonwhichisdear and unambiguousand planly
expresesthelegidativeintent will not beinterpreted by the courts but will
begivenfull forceand effect.” Syl. Pt. 2, Satev. Epperly, 135W. Va

877,65 S.E.2d 488 (1951).” Syllabuspoint 1, Satev. Jarvis, 199
W. Va. 635, 487 S.E.2d 293 (1997).

Syl. pt. 4, Daily Gazette Co., Inc. v. West Virginia Dev. Office, _ W.Va. __, 521 SE.2d 543

(1999). Sealso, Mitchdl v. Broadnax, _ W.Va ,__SE2d__, ,dipop.a?2l

(No. 25539 Feh. 18, 2000) (“[W]hen weinterpret agtatutory provison, this Court isbound to gpply, and
not congtrue, the enactment’ s plainlanguage.”); Syl. pt. 3, Michad v. Marion County Bd. of Educ.,
198W. Va 523, 482 SE.2d 140 (1996) (“ Wherethelanguage of agatuteisclear and without ambiguity

the plain meaning isto be accepted without resorting to therules of interpretation.” Syl. Pt. 2, Satev.

8W. Va Code § 57-5-4a(a) (1981) (Repl. Vol. 1997) statesin full:

Asused in sectionsfour-ato four-j [88 57-5-4ato 57-5-4j] in
thisartidethefadlowing termsshall havethe respective meaningsastribed
thereto:

(&) “Records’ meansand includeswithout restriction, those
medicd histories, records, reports, summearies, diagnoses, and prognoses,
records of trestment and medication ordered and given, notes, entries, X -
rays, and other written or graphic data prepared, kept, made or
maintained in hospital sthat pertain to hospital confinementsor hospital
sarvicesrendered to patientsadmitted to hospital sor receiving emergency
room or outpatient care. Such records shall not, however, include
ordinary business records pertaining to patients’ accounts or the
administration of the institution.
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Elder, 152 W. Va 571, 165 SE.2d 108 (1968).”). WhileW. Va. Code 8§ 57-5-4a- 4j apply only to
cartanmedica recordsreated to hospitals, medica recordsthat may berdevantin connectionwithalegd
action are created and maintained by avariety of heeth care professondsandin numerous drcumstances
that do not in any way involveahospitd. Becausethesetypesof recordsarenot provided forinW. Va
Code 88 57-5-4a- 4, those sections could not possibly provide the exclusive method of obtaining all

medical records.

2. Application of W. Va. Code 88 57-5-4a - 4] when subpoenaissued for the
sole pur pose of ingpectingand copying records. VEP arguesthat it did not violate the provisons
of W. Va Code 88 57-5-4a- 4}, even with regard to subpoenas issued to obtain hospital records,
because W. Va. Code 88 57-5-4a- 4] apply only when records are subpoenaed in connection with a
hearing, depostionor trid. BecauseVEP sought only toingpect and copy the hospitd records, they argue,
W. Va Code 8857-5-4a- 4j did not gpply to the subpoenasthey issued. Wedisagree. Although these
sectionsof the Code contain variousreferencesto documentsbe ng obtained in connectionwith ahearing,

deposition or trid,® there are no express directives within them pertaining to the extent of their application

%S¢, eg., W. Va Code57-5-4b (1981) (Repl. Vol. 1997) (“[W]hen asubpoenaduces
tecumisserved. . .inanactionor proceeding . . . it shall be sufficient compliance therewith if the
custodian or other officer of the hospital shal, . . . filewith the court clerk or the officer, body or
tribunal conducting the hearing, atrue and correct copy . . . of al records described in such
subpoena.” (emphasisadded)); W. Va Code57-5-4¢ (1981) (Repl. Vol. 1997) (“[ Thesealed records
shdl be] directed asfollows: If the subpoenadirectsattendancein court, to theclerk of such court or
to thejudge thereof; if the subpoena directs attendance at a deposition, to the officer before whom
the deposition isto betaken, . . . in other cases, to the officer, body or tribunal conducting the
hearing....” (emphassadded)); W. Va Code 57-5-4d (1991) (Repl. VVal. 1997) (“[ T]he copy of the

(continued...)
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inthisregard. “**A datute that isambiguous must be condrued beforeit can be gpplied.” Syllabus point
1, Farley v. Buckalew, 186 W. Va. 693, 414 S.E.2d 454 (1992)." Syllabus point 7, Sateexrel.
ACF Industries, Inc. v. Vieweg, [204] W. Va. [525], 514 SEE.2d 176 (1999).” Syl. pt. 3, Sate ex
rel. McGraw v. Combs Servs., ~ W.Va __,  SE.2d___ (No. 26196 Dec. 10 1999).
However, wemus focusonthefact that “‘ [t]he primary object in congtruing adtatuteisto ascertain and
give effect to the intent of the Legislature’ Syllabus point 1, Smith v. Sate Workmen's
Compensation Commissioner, 150 W. Va. 108, 219 S.E.2d 361 (1975).” Syl. pt. 6, Sateexrd.
ACF Indus,, Inc. v. Vieweg, 204 W. Va. 525, 514 S.E.2d 176 (1999). In thisregard, we have
explained that
In gleaning legidative intent, we endeavor to congtrue the scrutinized
provision consigtently with the purpose of the genera body of law of
which it forms a part.
“* Sauteswhich rdae to the same subject metter
should be read and applied together so that the
Legidaure sintention can begathered fromthewholeof
the enactments.” Syllabus Point 3, Smith v. State
Workmen's Compensation Comm'r, 159 W. Va.
108, 219 SE.2d 361 (1975).” Syllabus point 3, Boley
v. Miller, 187 W. Va. 242, 418 S.E.2d 352 (1992).
Sateexrd. McGrawv. Combs Services,  W.Vaa __ , SE2da__ ,dipop.at10-11

(citing Syl. pt. 3, Rollyson v. Jordan, 205 W. Va. 368, 518 S.E.2d 372 (1999)).

%(...continued)
records shall remain sealed and shall be opened only at the time of trial, deposition, or other
hearing, upon the direction of the judge, court, officer, body or tribunal conducting the
proceeding . . .."” (emphasis added)).

12



With regard to the indant Satutes, we have previoudy explaned, in Sateex rel. Allen
v. Beddl, 193 W. Va. 32, 35,454 SE.2d 77, 80 (1994), that “the objective of these provisonsisthe
edablishment of guiddinesfor hospita sregarding the proper method for furnishing subpoenaed hospitd
records” Actudly, theaforementioned Codesectionsgoalittlefarther than smply establishing guiddines
for hospitalsregarding the proper method for furnishing subpoenaed hospital records. They aso, inter
alia, st forth the procedure to be followed in opening sed ed records subpoenaed from ahospitd. Inthis
regard, the West Virginia Code states:

Unlessthe sealed envel ope or wrapper isreturned to awitness
who isto gppear persondly, the copy of therecords shall remain seded
and dhdll be opened only at thetime of tria, depodtion, or other hearing,
uponthedirection of thejudge, court, officer, body or tribuna conducting
theproceeding, inthepresenceof dl partieswho have gopearedin person
or by counsd a such trid, deposition or hearing. Before directing that
such inner-envelope or wrapper be opened, the judge, court,
officer, body or tribunal shall first ascertain that either: (1)
The records have been subpoenaed at the insistence of the
patient involved or his counsel of record; or (2) the patient
involved or someone authorized in his behalf to do so for him
has consented thereto and waived any privilege of confidence
involved. Recordswhich are not introduced in evidence or required as
part of therecord shal be returned to the person or entity from whom
received.

W. Va Code §57-5-4d (1991) (Repl. Val. 1997) (emphassadded). Additiond provisonsunder Article
5 of Chapter 57 specify the admissibility of copies of hospita recordsin lieu of the origina records,
W. Va Code § 57-5-4f (1981) (Repl. Vol. 1997); provide for the subgtitution of copiesafter origina
hospita records have been admitted into evidence, W. Va Code 8§ 57-5-4i (1981) (Repl. VVal. 1997); ad
definetheproof required to establish primafacie evidencethat certain medica, hospital and doctor hills

were necessary and reasonable, W. Va. Code 8§ 57-5-4j (1981) (Repl. Vol. 1997).
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When considering these statutes together, it becomes apparent that the Legidature
developed aschemeto meet severd interestsrelating to hospitd records. Firg, the statutes meet the
interets of hospitalsby alowing them to maintain their origind filesin many instances (by submitting
certified copies), and to aleviate any burden on the hospita’ s records custodian by permitting the
authentication of the records by virtue of aprocedure that does not require the persond appearance of the
cugtodian. W. Va Code 88 57-5-4b, 4c & 4e. In addition, this statutory scheme acknowledges the
speaid, persond and confidentid nature of hospita recordsby requiring thet the seeled records be opened
only upon adetermination that the patient involved, or hisor her counsdl of record, has consented to thelr

opening. W. Va. Code § 57-5-4d.

We perceive of no logical reason why this scheme should apply to records being
subpoenaed for the purpose of ahearing, depostion or trid, but should not gpply when the records are
requested merdy for ingpection and copying. Even at theingpection and copying Stage, it isimportant for
attorneys to know that the records are true and accurate, in other words “ authentic.” Moreover, the
Legidature srecognition of the confidentidity of such records could be saverdy undermined if dl the
protections afforded such documents could be evaded smply by obtaining the records for ingpection and

copying in advance of scheduling a deposition.®

Inredity, even when asubpoenaisissued pursuant toW. Va R. Civ. P. 34 and 45 for
the ingpection and copying of documents, the custodian of the requested documentsisoften required to
attend a brief deposition when turning over such documents.
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For the foregoing reasons, we hold that any time asubpoenaducestecum isissued to
require the production of hospital recordsasdefined in W. Va Code 8 57-5-4a(a) (1981) (Repl. Val.
1997), whether such records are sought in connection with ahearing, depostion, trid or other proceeding,
or are merdly sought for ingpection and copying, the requirements of W. Va Code 88 57-5-4a- 4j gpply

and must be followed.

FHndly, we notethat alawyer, asan officer of the court, may issue subpoenas. SeW. Va
R. Civ. P.45(@)(3) (“ Anattorney asofficer of the court may dsoissueand sgnasubpoena”). Therefore,
asan officer of the court, alawyer issuing asubpoenaduces tecum for the production of hospitd records
isamong thoseauthorized, inW. Va Code 8 57-5-4d, to unsed the subpoenaed records. Thus, alawyer,
when acting in this cgpacity, my unsed subpoenaed hopita recordswithout direction from atrid judge,
so long asthereisfull compliance with all the requirements of W. Va. Code § 57-5-4d. Those
requirementsinclude (1) that all partiesto the action be present in person or by counsdl, (2) that the
attorney seeking to open therecordsfirst ascertain that (a) the records have been subpoenaed at the
Ing stence of the patient involved or hiscounsd of record; or (b) that the patient involved or someone
authorizedinhisor her behaf to do so has consented to their disclosure and haswaived any privilege or
confidenceinvolved; and (3) recordsthat are not introduced in evidence or required aspart of therecord

shall be returned to the person or entity from whom received.™

"™Werecognizethat in Sate exrel. Allenv. Bedell, 193 W. Va. 32, 35, 454 SE.2d

77, 80, we stated that “nothing in section 57-5-4d should be interpreted to limit the State' s subpoena

power over medical records, nor should that section be cong dered tantamount to a physician/patient
(continued...)
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3. Lawyer’sfailureto comply with W. Va. Code 88 57-5-4a - 4j asgrounds
for cause of action for tortiousinterference with a physician/patient relationship under

Morrisv. Consolidation Coal Co., 191 W. Va. 426, 446 S.E.2d 648 (1994). To fully answer

thefirg reformulated certified question, we must determine whether alawyer’ sfailure to comply with
W. Va Code 88 57-5-4a- 4j givesriseto the specific cause of action for tortiousinterference with a
physician/patient rel ationship that we recognized in Morrisv. Consolidation Coal Co., 191 W. Va.
426, 446 S.E.2d 648. In syllabus point 5 of Morris, we held that

A patient does have acause of action agang athird party who
induces aphyscianto breach hisfiduciary relationship if thefollowing
edementsaremet: (1) thethird party knew or reasonably should have
known of theexisence of the physcian-patient rdationship; (2) thethird
party intended toinducethe physician towrongfully discloseinformeation
about the patient or thethird party should have ressonably anticipated thet
hisactionswould induce the physician to wrongfully disclose such
information; (3) thethird party did not reasonably believe that the
physdan coulddisd osethat informationtothethird party without violaing
theduty of confidentidity that the physician owed thepatient; and (4) the
physician wrongfully divulges confidential information to the third party.

However, theMorris Court expresdy limited itsholding to “ unauthorized, ex parte ord communications

between anemployer and thetreating physdan of aworkers compensation dameant regarding confidentia

*(...continued)

privilege” Smilaly, W. Va Code 8 57-5-4d expresdy satesthat “nothing in thissection, or the preceding
section[857-5-4c], dhdl limitinany manner theavail ability of and accessto documentsasprovidedinthe
rulesof avil procedure or dsewhereinthiscode by the partiesto any avil action and their counsd.” Our
Interpretation of thesestatutesin noway limitsthe State ssubpoenapower or crestesaphyscian/patient
privilege. We have merely clarified how hospita records should be handled in connection with the
subpoenaprocess. If apatient refusesto consent to the opening of hisor her hospital recordsthat are
relevant and necessary to an action at bar, thereisnothing to prohibit acircuit court from compdling the
patient to consent to the release of the necessary medical records.
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physicia/patient information.” 191 W. Va a 431, 446 SE.2d & 653. Thus, by itsownterms, Morris
would apply to alawyer’ sfalureto comply withW. Va Code 88 57-5-4a- 4 only if thet failure occurred
In connection with aworkers compensation case, and only whereitinvolved an unauthorized ex parte
ord communication. While, at some point, wemay deemit gppropriateto further extend our holdingin
Morris, we declineto do so in connection with the case a bar. Prior to our decison intheinstant case,
thelaw was not clear with regard to the gpplication of W. Va Code 88 57-5-4a- 4j to obtain hospital
recordsfor ingpection and copying only. Therefore, it could not havebeen reasonably foressesbleto VEP
and itsattorneysthat their conduct in subpoenaing hospita records for ingpection and copying without
following theprovisonsof W. Va Code 88 57-5-4a- 4) would giveriseto acauseof action. Under these
circumstances, VEP should not be subjected to anew cause of action.”? For the foregoing reasons, we

answer the first reformulated certified question in the negative.

B. Rule 45 of the West Virginia Rules of Civil Procedure

Theremaining reformulated cartified questionsrdaeto Rule45 of theWest VirginiaRules

of Civil Procedure. We address each of these questionsin turn.

"ANVenotethat W. Va Code 88 57-5-4a- 4j are sllent asto the proper remedy for their
violation. However, dso because thelaw was not dear with regard to the gpplication of W. Va Code 88
57-5-4a- 4 prior tothisopinion, we concudethat no cause of action, if any beappropriate, should arise
from VEP sherein described conduct that violated W. Va. Code 88 57-5-4a- 4j. Consequently, the
question of what remedy is appropriatefor aviolaion of W. Va Code 88 57-5-4a- 4 is better |eft for
another day. Notwithstanding our ructanceto establish the proper remedy for aviolation of W. Va Code
88 57-5-4a- 4] inthe present case, we neverthd ess observe that in the future there should be no lack of
clarity in the law and a party would violate the terms and duties of these statutes at their peril.
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1. When using Rule 45 of the West Virginia Rules of Civil Procedure as
authorized by W. Va. R. Civ. P. 34, is Rule 45 subject to the provisions of the civil
procedurediscovery rules? Rule45isfound in the section of the West Virginia Rules of Civil
Proceduretitled“Trids” Therefore, itisnot technicaly adiscovery rule. However, W.Va R. Civ. P.
34(c), whichisadiscovery rule, permitsthe use of Rule 45 to compe apersonwho isnot aparty tothe
cause of action to “ produce documents and things or to submit to aningpection.” Thus, when Rule45is
used aspermittedin Rule 34, itisbeing used asadiscovery device. For thisreason, it hasbeenrecognized
that Rule 45 issubject to the provisons of the discovery rules. Seelnre Ramaekers, 33 F. Supp. 2d
312,314 (S.D.N.Y. 1999) (“Civil discovery rulesagpply to subpoenasissued under Rule45.”); Marvin
Lumber and Cedar Co. v. PPG Indus,, Inc., 177 F.R.D. 443, 443 (D. Minn. 1997) (“We conclude
that Rule45 Subpoenas, which areintended to securethe pretrid production of documentsand things, are
encompassedwithinthedefinition of ‘ discovery,” asenundiaedin Rule26(8)(5) and, therefore, aresubject
to the sametime congraintsthat gpply to dl of the other methods of forma discovery.”); United Sates
v. Santiago-Lugo, 904 F. Supp. 43, 47 (D.P.R. 1995) (“Rule45isclosdy rdaedto the discovery rules
and isdesigned to work in synchronization with the civil discovery rules, whether it be depositions,
Fed. R. Civ. P. 30, or requestsfor production of documents, Fed. R. Civ. P. 34, againg partiesand non-

parties.”)."

BecausetheWest VirginiaRulesof Civil Procedureare paterned after theFederal Rules
of Civil Procedure, weoftenrefer tointerpretations of the Federad Ruleswhen discussing our ownrules.
SeePainter v. Peavy, 192 W. Va. 189, 192 n.6, 451 SE.2d 755, 758 n.6 (1994) (“ Becausethe West
VirginiaRulesof Civil Procedurearepracticaly identical to the Federa Rules, wegivesubgantia weight
tofedera cases. . . in determining the meaning and scope of our rules.”). See, e.g., Satev. Sutphin,

(continued...)
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Asadiscovery device, aRule 45 subpoenaducestecum may be used only to compd the
production of documents and thingsor to submit to ingpectionstha arewithin the scopeof Rule 26 See
F. R. Civ. P. 45, Advisory Committee Notes-- 1991 Amend., 28 U.S.C. gop. - R. Civ. P, a 763 (1994
ed.) (“Thenon-party witnessissubject to the same scope of discovery under thisruleasthat personwould
be asaparty to whom arequest is addressed pursuant to Rule 34.”). See also Jackson v. Brinker,
147 F.R.D. 189, 193-94 (S.D. Ind. 1993) (“ The scope of materid obtanable by a Rule 45 subpoenais
asbroad aspermitted under thediscovery rules. ... Consequently, if materid isrelevant, not privileged,
andis, orislikely tolead to, admissible evidence, it is obtainable by way of subpoena. . .. Likewise, a

person may raisethe same objectionsto asubpoenaashe could to discovery.” (citationsomitted)). See

13(....continued)
195W. Va 551, 563, 466 SE.2d 402, 414 (1995) (“ The West VirginiaRules of Evidence are paiterned
upontheFederd Rulesof Evidence, . . . and we haverepestedly recognized that when codified procedura
rulesor rulesof evidence of West Virginiaare patterned after the corresponding federd rules, federa
decisonsinterpreting thoserulesare persuasive guidesin theinterpretation of our rules.” (citations
omitted)).

“Specificaly, W. Va. R. Civ. P. 26(b)(1) states, in relevant part:

(b) Discovery scope and limits. -- Unless otherwise limited by order
of the court in accordance with theserules, the scope of discovery isas
follows:

(2) Ingeneral. -- Partiesmay obtain discovery regarding any
matter, not privileged, which isrdevant to the subject matter involved in
the pending action, whether it relatesto the claim or defense of the party
seeking discovery or tothedam or defense of any other party, induding
theexistence, description, nature, custody, condition andlocation of any
books, documentsor other tangiblethingsand theidentity and location of
persons having knowledge of any discoverablemétter. Itisnot ground for
objection that theinformation sought will beinadmissbleat thetrid if the
information sought appearsreasonably caculated tolead to the discovery
of admissible evidence.
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generally 9A CharlesAlan Wright & Arthur R. Miller, Federal Practice and Procedure, Civil 2d
82452, at 21 (1995) (“ Despitethedimination of specific referenceswithin theamended text of Rule45,
Rule 26 still governsthe scope of discovery. . .. A nonparty witnessis subject to the same scope of
discovery asthat person would be asaparty to whom arequest for documentsis addressed pursuant to

Rule 34.” (footnote omitted)).

For theforegoing reasons, weexpressy hold that when Rule 45 of theWest VirginiaRules
of Civil Procedureisused asadiscovery deviceaspermittedinW. Va R. Civ. P. 34, Rule45 issubject
to all of the discovery provisions, including, but not limited to, the scope of discovery outlined in
W.Va R. Civ. P. 26(b)(1), which permitsdiscovery only of mattersthat arerdlevant to the subject matter
involved in the pending action, not privileged, and are, or arelikdly tolead to the discovery of, admissble

evidence. Consequently, we answer the second reformulated certified question in the positive.

Intheingant case V EP sought discovery of Ms Keplinger’ sentire medicd history. The
creuit court ultimately found that VEP s request exceeded the proper scopefor discovery. Consequently,
thecourt limited VEP sdiscovery of Ms. Keplinger’ smedicd recordsto thosethat were created within
acertantimeperiod. Unfortunately, however, by the timethe court madeitsruling, VEP had dready
received medical records that exceeded the scope outlined by the court. We think this regrettable

disclosure resulted, in part, from inadequate notice to Ms. Keplinger.

2. When utilizing Rule 45 to subpoena a party’s medical records from a
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nonparty, doesthe party recelve adequate notice of a subpoena duces tecum when such
notice is served on the party the same day the subpoena duces tecum is served on the
nonparty record holder? Under W. Va. R. Civ. P. 45(b)(1), “[p] rior notice of any commanded
production of documentsand thingsor ingpection of premisesbeforetrid shall be served oneach party
in the manner prescribed by Rule5(b).” (Emphesisadded). Theword“shdl” ismandatory. See Sate
V.Allen,  W.Va , | SE2d__, ,dipop.a 14 (No. 25980 Nov. 17, 1999)
(“Generdlly, ‘ shdl’ commandsamandatory connotation and denotesthat the described behavior is
directory, rather than discretionary.” (citationsomitted)); Syl. pt. 1, E.H. v. Matin, 201 W. Va. 463, 498
SE.2d35(1997) (**Itiswell established that theword “ shall,” in the absence of language in the Satute
showing acontrary intent on the part of the Legidature, should be afforded amandatory connotation.””
(ctation omitted)). Thus, notice of anonparty subpoena duces tecum issued pursuant to Rules 34 and 45

must be served on each party to the proceeding.

According to the committee notes regarding this provision of Rule 45,

The purpose of such noticeisto afford other parties an opportunity to
object tothe production or ingpection, or to serveademand for additiona
documentsor things. Such additiona noticeisnot needed with respect to
adepogtion because of the requirement of noticeimposed by Rule30 or
31. But when production or inspection is sought independently of a
deposition, other parties may need notice in order to monitor the
discovery and in order to pursue access to any information that may or
should be produced.

F. R. Civ. P. 45, Advisory Committee Notes -- 1991 Amend., 28 U.S.C. gop.- R. Civ. P, a 763. See

also United Sates v. Santiago-Lugo, 904 F. Supp. 43, 47 (“ This precautionary measure has been
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inserted in theruleto prevent ex-parte dbusveand illegd use of the subpoena power. The purposeof this
noticeisto afford other parties, including thegovernment inthecivil forfeitureaction, the opportunity to
object to the production or ingpection.” (citationsomitted)). Accord Callananv. Riggersé& Erectors,

Inc., 149 F.R.D. 519, 520 (D.V .I. 1992).

One court has similarly explained:

The purpose of the requirement of prior noticeto the parties“isto afford
other partiesan opportunity to object to the production or ingpection, or
to serve ademand for additiona documentsor things.” Fed. R. Civ. P.
45, Notes of Advisory Committeeon Rules. “[C]ompliance with the
notice provisonisnot amereformdity but servestheimportant function
of streamlining discovery in order to dleviate duplication or delays.”
Callananv. Riggers& Erectors, Inc., 149 F.R.D. 519, 520 (D. Vi.
1992).

Whenaparty falstorecave prior notice of theinformation sought
fromanon-party, aparty isdeprived of itsgreatest safeguard under the
Rule, that is, the ability to object to the rdease of theinformation prior to
disclosure. Spencer v. Seinman, 179 F.R.D. 484, 489
(E.D. Pa.1998); see also Mann v. University of Cincinnati, 824
F. Supp. 1190, 1202 (S.D. Ohio 1993), aff'd by unpublished
opinion, 114 F.3d 1188, 1997 WL 280188 (6th Cir. 1997) (Rules 26
and 45 requirethat reasonablenotice be giveninwriting to thereci pient
and other parties o that they have an adequate opportunity to object).
Inaddition, when an attorney misuseshisor her power under Rule45to
command anorHitigant to produce documentsin alawsuit towhich heor
sheisadranger by failing to give gppropriate notice to the parties, public
confidencein theintegrity of court processesis eroded. Spencer, 179
F.R.D. at 489.”

Potomac Elec. Power Co. v. Electric Motor Supply, Inc., 190 F.R.D. 372, 379-80 (D. Md. 1999).

Although Rule 45 requires”prior” noticeto dl partiestothe cause of action, thereislittle
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ca=law interpreting theword “prior” in connection with Rule45. Acknowledging thet it could find “no
casewhich hasdetermined whether prior noticeunder Rule45(b)(1) must benaticeprior to srviceonthe
nonparty or noticeprior to thedatefor production,” the United States Didtrict Court for the Digtrict of
Kansasobsarved that “ [t|he casessuggest, however, that “ prior notice’ meansprior toservice” Biocore
Med. Techs,, Inc. v. Khosrowshahi, 181 F.R.D. 660, 667 (D. Kan. 1998). The Biorcore court
went on to explain:
Based upon the cases, the history, and the language of Rule
45(b)(1), weinterpret it to require notice prior to service of a subpoena
ducestecum. At oral argument, defense counsel argued that such an
Interpretation woul d encourage misconduct, asopposing counsd could
interferewith sarvice of the subpoena. To the extent that the subpoenais
improper, opposing counsd mus bedbletointerferewith itsenforcement.
Moreover, totheextent thet the subpoenaisproper, opposing counsd has
anethicd duty not to hideor destroy discoverableevidenceor tointerfere
withitsvdid enforcement[.] Thejudicid sysem relies on atorneysto

adheretolawful and ethica sandards of conduct and the Court trugtsthat
they will not abuse their notice.

Inthe present case, VEP provided noticeto Ms. Keplinger on the same day that some of
its Rule 45 subpoenaswere served upon the third-personsto whom they were directed, January 15, 1999.
Asuming, without deciding, thet such noticeissufficient with regard to most discoverabledocuments, we

believe that medical records are a unique breed of document and require specia handling.

Wehaveprevioudy recognizedthat “[ & fiduciary rdaionship exigsbetweenaphydcian
and apatient.” Syl. pt. 1, Sateex rel. Kitzmiller v. Henning, 190 W. Va. 142, 437 S.E.2d 452

23



(1993). InKitamiller, wefurther explained that “ [i]nformation isentrusted to the doctor in the expectation
of confidentidity and thedoctor hesafidudiary obligationinthet regard.” 190W. Va at 144, 437 SE.2d
a 454. Whilewe acknowledgethat apersonwho hasfiled acivil action that placesamedicd condition
a issue hasimpliedly consented to the release of medicd information, thisimplied consent involves only
medical information related to the condition placed at issue. Inthisregard, we stated in Kitzmiller
that “the absence of [aphydcian-patient] privilege contemplatestherd ease of medicd information only
asit relatesto the condition aplaintiff has placed at issuein alawsuit; it does not efface the highly
confidentia nature of the physcian-patient rel ationship that arisesby expressor implied contract.” 190
W.Va a 144, 437 SE.2d at 454. Seealso W. Va R. Civ. P. 26(b) (“Parties may obtain discovery
regarding any matter, not privileged, which is relevant to the subject matter involved in the
pending action, whether it relatesto the clam or defense of the party seeking discovery or to theclam

or defense of any other party.” (emphasis added)).

Thereasonfor thisprindpleisthat aperson’ smedicd recordsmay contain information thet
istotally unrelated to acivil action they haveinitiated. Often, such unrelated medicd informationis
conddered by the patient to be very private or, perhaps, embarassng. When apotentid plantiff desres
that medicd information unrdaedto acivil action remain private, he or she should be ableto maintainthe
confidentidity of that information. A person should not be deterred fromfiling acivil suit thet placesa
medica conditionintoissuefor fear that unrelated private or embarrassng medicd information may be

disclosed.
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Although thereisno physician-patient privilegein West Virginia, our Legidature has
neverthd ess acknowledged the specia confidential natureof certainmedicd records. InW. Va Code 88
57-5-4a- 4, discussed earlier in thisopinion, the Legidature has provided severd proceduresto be

followed to protect the confidentiality of subpoenaed hospital records.

Becauseof thehighly persond and confidentia natureof medical records, they should be
subject to specid congderation to assurethat, in the process of discovery, therewill be no unnecessary
disclosure of medica information that is outside the scope of thelitigation.” Tothisend, wefindthatitis
crucid that apatient/party, who believesasubpoenaducestecum issued by an opposing party toobtain
medica recordsis unreasonably broad or otherwise violates the discovery rules, have an adequate and
meaningful opportunity to object to the subpoena before any medical records are disclosed.'
Conssguently, wehold that when aparty toacivil action seeksto utilizeW. Va R. Civ. P. 45to subpoena
an opposing party’ smedicd recordsfrom anonparty (as opposed to obtaining them by virtue of ardeese
tendered by the party/patient), noticeto the party/patient must occur sufficiently in advance of sarviceof

the subpoenato provide areasonable opportunity for the patient/party to object to the request.”” Thus,

MWe note, however, that apaient may chooseto alow broader disclosureof hisor her
medica records, which disdosure may be accomplished through aduly authorized rd ease peaifying the
medical records to be disclosed.

9 nthe present case, VEP began recaiving responses on January 19, 1999, only four days
after the subpoenas were issued and notice was served on Ms. Keplinger’s counsel.

"A\While adefinition of theword “reasonable’ isnot technically required a thisjuncture, we
deem it appropriate to comment that, at the present time, we see no reason not to apply
W. Va R. Civ. P. 6 to this time requirement.
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the third reformulated certified question is answered in the negative.

(3 May a party utilize Rule 45 of the West Virginia Rules of Civil
Procedureto subpoenarecordsthat arethe subject of an ongoing discovery dispute that
has not been resolved by the parties or decided by thetrial court? Therules of discovery,
which we have hdd goply to Rule 45 wheniit isused to obtain discovery from third persons as permitted
by Rule 34, provide important mechanisms for addressing discovery disputes.”® In this regard,
W. Va R. Civ. P. 26(c) states:

(c) Protective orders. -- Upon motion by a party or by the

¥For example, Rule 26(b)(1) provides that:

Thefrequency or extent of useof thediscovery methodsset forth
in subdivision (&) shall be limited by the court if it determines that:

(A) Thediscovery sought is unreasonably cumulative or
duplicative or is obtainable from some other source that is more
convenient, less burdensome, or less expensive,

(B) Theparty seeking discovery has had ampleopportunity by
discovery in the action to obtain the information sought; or

(C) Thediscovery isunduly burdensomeor expensive, takinginto
account the needs of the case, theamount in controversy, limitationson
theparties’ resources and theimportance of theissuesat stakeinthe
litigation.

The court may act upon its own initiative after
reasonable notice or pursuant to a motion under subdivision

(©).
(Emphasis added).
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personfromwhom discovery issought, including acertification that the
movant hasin good faith conferred or attempted to confer with other
affected partiesinan effort to resolvethe disputewithout court action, and
for good cause shown, the court in which the action is pending or
dternatively, on mattersrdating to adeposition, the court in the circuit
wherethe depositionisto betaken may make any order which justice
requiresto protect aparty or person from annoyance, embarrassment,
oppression, or undue burden or expense, including one or more of the
following:

(1) That the discovery not be had;

(2) That the discovery may be had only on specified termsand
conditions, including a designation of the time or place;

(3 Tha thediscovery may behad only by amethod of discovery
other than that selected by the party seeking discovery;

(4) That certain mattersnot beinquired into or that the scope of
the discovery be limited to certain matters,

(5) That discovery be conducted with no one present except
persons designated by the court;

(6) Thet adepogtion after being seded be opened only by order
of the court;

(7) That a trade secret or other confidential research,
deveopment, or commerdid information not bediscl osed or bedisclosad
only in adesignated way;

(8) That the partiessmultaneoudy file specified documentsor
information enclosed in sealed envel opesto be open as directed by the
court.

If themoation for aprotective order isdenied inwholeor in part,
the court may, on such termsand conditionsasarejudt, order that any
party or person provide or permit discovery. Theprovisonsof Rule
37(a)(4) apply totheaward of expensesincurred inrdaion tothemotion.
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Inaddition, wherethereisan objectionto aparty’ srequest for “[p]roduction of documents
andthings’ or arequest to enter “upon land for ingpection and other purposes,” W. Va R. Civ. P. 34,
“[t]he party submitting the request may movefor an order under Rule 37(a) with repect to any objection
to or other failure to repond to the request or any part thereof, or any failure to permit ingpection as
requested.” W. Va R. Civ. P. 34(b). Pursuantto Rule37(a), “[d] party, upon reasonable noticeto other
partiesand dl personsaffected thereby, may goply for an order compelling discovery . ..." Rule37 goes
on to set out guiddines pertaining to motionsto compe. Thus, once a party objectsto arequest for

discovery, the issue may be brought before the trial court in the form of a motion to compel.

In addition to being subject to the foregoing provisons of the discovery rules, Rule 45
containsitsown directivethat isrdated to discovery disoutes The Rule 45 reguirement of noticeto aparty
of anonparty subpoenaducestecum, asdiscussed above, servesthe purpose of alowing aparty an
opportunity to object to adiscovery request. In thisregard, one court has obsarved, “[w]hen aparty fals
to receive prior notice of the information sought from anon-party, aparty isdeprived of its greatest
safeguard under the Rule, that is, the ability to object to the release of the information prior to
disclosure.” Potomac Elec. Power Co. v. Electric Motor Supply, Inc., 190 F.R.D. 372, 380

(citations omitted) (emphasis added).

Asindicated above, the discovery rules set forth aschemefor addressing discovery
digoutes Part of thisscheme, when Rule 45 isinvolved, isthat the parties be afforded the opportunity to
object to adiscovery request beforeinformation is disclosed by the nonparty who isdesgnated to receive
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asubpoenaducestecum. Thus when aparty timely objectsto the discovery of particular information, dl
effortsat obtaining discovery of that information should cesse until the discovery disputeisresolved.” If,
after adiscovery disoute ariseswith regard to particular information, aparty may, neverthdess pursuesuch
information by usng an dternatemethod of discovery, thediscovery rulesand the protections afforded by
themarerendered meaningless. Furthermore, suchapracticeisfundamentaly unfair andviolatesal sense
of avility and decency. For thesereasons, we hold that aparty may not use Rule45 of theWest Virginia
Rulesof Civil Procedure, or any other discovery device, to pursue discovery of itemsthat are the subject
of an ongoing discovery disputethat has not yet been resolved by the parties or decided by thetrid court.

For this reason, we answer the fourth reformulated certified question in the negative.

4. In any civil action, may a party create a cause of action for tortious
interference with an opposing party’s physician/patient relationship, under syllabus
point 5 of Morrisv. Consolidation Coal Co., 191 W. Va. 426, 446 S.E.2d 648 (1994), based
upon the party’s conduct in attempting to obtain the medical records of an opposing
party by subpoena pursuant to Rules 34 and 45 of the West Virginia Rules of Civil

Procedure? Thisfind issuerequireslittiediscusson. Aswe explained previoudy inthisopinion, the

“Pursuant tothediscovery rules, partiesmust makeagood faith effort toresolvediscovery
disputes before requesting court action. SeeW. Va R. Civ. P 26(c) (requiring, in connection with a
motion for aprotective order, “ certification that the movant hasin good faith conferred or attempted to
confer with other affected partiesin an effort to resolve the dispute without court action.”); W.Va R.
Civ. P37(a)(2) (directing that amoation to compe indude* cartification that the movant in good faith hes
conferred or attempted to confer with the person or party failing to makethe discovery in an effort to
secure the information or action without court action.”).
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Morris Court expresdy limited itsholding to “ unauthorized, ex parte oral communications between an
employer and thetreating physician of aworkers' compensation claimant regarding confidential
physician/patient information.” Morris, 191 W. Va at 431, 446 SE.2d at 653. Thus, Morrishasno
gpplicationtodiscovery violations. Moreover, theWest VirginiaRulesof Civil Procedureexpressy set
forth guiddinesfor the circuit court to impose sanctions as a pendty for violaing the discovery rules,
Soedificdly, under W. Va R. Civ. P. 26(g), dl discovery requedts, responsesor objectionsmust besgned
to certify, inter alia, that they are conastent with therules, that they are not intended for any improper

purpose, and that they are not unreasonable or unduly burdensome or expensive® Additiondly, Rule

W. Va. R. Civ. P. 26(g) statesin full:

(9 Sgning of discovery requests, responses, and
objections. -- Every request for discovery or response or objection
thereto made by aparty represented by an atorney shdl besigned by at
|east one attorney of record intheattorney’ sindividual name, whose
addressshdll bestated. An unrepresented party shal sgntherequest,
reponse, or objection and Satetheparty’ saddress. Thesgnature of the
atorney or party congtitutesa certification that the attorney or party has
read the request, response, or objection, and that to the best of the
atorney’ sor party’ sknowledge, information, and belief formed after a
reasonable inquiry it is:

(1) Conggtent with theserulesand warranted by existinglaw or
agood faith argument for the extension, modification, or reversal of
existing law;

(2) Not interposed for any improper purpose, such asto harass
or to causeunnecessary delay or needlessincreaseinthecod of litigation;
and

(3) Not unreasonable or unduly burdensome or expensive, given
the needs of the case, the discovery dready had in the case, the amount
(continued...)
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26(g) authorizesadrcuit court to impose sanctionsfor an improper cartification, which, in effect, dlows
the circuit court to impose sanctions for violations of the discovery rules:
If without substantia judtificationacertificationismadeinviolaion

of therule, thecourt, upon mation or uponitsowninitigtive, may impose

upon the person who made the catification, the party on whose behdf the

request, response, or objectionismeade, or both, an gppropriate sanction,

which may indude an order to pay theamount of the reasonable expenses

incurred because of the violation, including a reasonable attorney’ s fee.
Furthermore, Rules11 and 37 of theWest VirginiaRulesof Civil Proceduredlow tria courtsto sanction
partieswho do not meet minimum standards of conduct inavariety of drcumdances” Bartlesv. Hinkle,
196 W. Va. 381, 389, 472 S.E.2d 827, 835 (1996) (citation omitted). Thus, it isthe Rulesof Civil
Procedurethemsdves, and not Morris, which providethe gppropriateremedy for discovery violations®

The fifth reformulated certified question is answered in the negative.

?9(....continued)
in controversy, and theimportance of theissuesa stakeinthelitigation.

If arequest, response, or objectionisnot signed, it shall be
gricken unlessit issigned promptly after theomissoniscaled tothe
attention of the party making the request, reponse or objectionand a
party shdl not be obligated to take any actionwith respect toit until itis
signed.

If without substantid judtificationaceartificationismedeinviolaion
of therule, thecourt, upon mation or uponitsowninitigtive, may impose
upon the person who mede the catification, the party on whose behdf the
request, response, or objection ismade, or both, an gppropriate sanction,
which may indude an order to pay the amount of the ressoneble expenses
incurred because of the violation, including a reasonable attorney’s fee.

“The partiesindicatethat Ms. Keplinger hasfiled three motionsfor sanctionsagaingt VEP,
however, noissuesinvolving thetria court’ sresolution of thosemationsis presently beforeus. Also, see
supra note 12, where we reserve our opinion regarding apossibletort cause of action for violaion of the
requirements of W. Va. Code 88 55-5-4a - 4] following this opinion.
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V.
CONCLUSION
Based upon theforegoing, wecondude: (1) theprovisonsof W. Va Code 88 57-5-4a-
4 mus befollowed any time asubpoenaducestecumisissued to require production of hospita records,
(2 whenRule45 of theWest VirginiaRulesof Civil Procedureisusaed asadiscovery device, itissubject
todl theprovisonsof thediscovery rules; (3) whenaparty seekstouseW. Va R. C. P. 45to subpoena
an opposang party’ smedicd recordsfrom anonparty, noticeto the party/patient must occur sufficiently in
advanceof serviceof the subpoenato provide areasonable opportunity for the patient/party to object; and
(4) aparty may not us2W. Va R. C. P. 45, or any other discovery device, to pursue discovery of items

that are the subject of an ongoing discovery dispute.

Certified questions answered.
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