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SYLLABUSBY THE COURT

1. “Interpreting agatute or an adminidraiverule or regulaion presentsapurdy legd
guestion subject to de novo review.” Syl. pt. 1, Appalachian Power Co. v. Sate Tax Dep't of

West Virginia, 195 W. Va 573, 466 S.E.2d 424 (1995).

2. “ Anadminigrative body must abideby theremediesand proceduresit properly

edablishesto conduct itsaffars.” Syl. pt. 1, Powd| v. Brown, 160 W. Va 723, 238 SE.2d 220 (1977)

3. “Inthe axsence of any definition of theintended meaning of wordsor termsused
inalegidativeenactment, they will, intheinterpretation of theact, begiven their common, ordinary and
accepted meaning in the connectioninwhich they areused.” Syl pt. 1, Minersin General Group v.
Hix, 123 W. Va. 637, 17 S.E.2d 810 (1941), overruled on other grounds, Lee-Norse Co. v.

Rutledge, 170 W. Va. 162, 291 S.E.2d 477 (1982).

4. “*Inascartaining legidativeintent, effect must be given to each part of the Satute
and to thedtaute asawhole 0 asto accomplish the generd purpose of thelegidation.” Syl. [p]t. 2, Smith
v. State Workmen's Compensation Comm'r, 159 W. Va. 108, 219 S.E.2d 361 (1975).” Syl. pt. 3,

Sate exrel. Fettersv. Hott, 173 W. Va. 502, 318 S.E.2d 446 (1984).



5. Title 110, series 1P of theWest Virginia Code of State Rules confers upon the
State Tax Commissioner discretion in choosing and applying themost accurate method of appraising
commerdd and indudrid properties Theexerase of such discretion by will not bedisturbed uponjudiad

review absent a showing of abuse of discretion.



McGraw, Justice:

Inthese consolidated cases, the Marion County Commission and Joseph M. Pdmer, Tax
Commissoner of the State of West Virginia(“ Tax Commissona™), goped the June 28, 1999 find order
of the Circuit Court of Marion County, which ruled in favor of gopellee American Bituminous Power
Patners, L.P. (“ABPP’), onitsclam that the Tax Commissoner violated gpplicable law by faling to
employ an “income gpproach” to determinethefar market vaue of ABPP sdectric-generating fadlity for
the 1996 tax year. ABPP contends, and the lower court found as amatter of law, that the income
approach method of vauationismandated by 110W. Va C.SR. § 1P-2 (1991). Weconcludethat the
regulationin question affordsthe Tax Commissoner discretion in selecting the gppropriate methodology

for calculating the value of ABPP' s power plant. Asaconsequence, we reverse.

l.
BACKGROUND
ABPP completed condruction of itsGrant Town power plantin April 1993, aatotal cost
inexcessof $100 million. Thefadility produceseectricity usng on-ste*“gob,” or cod-processng refuse,
whichisburned by utilization of aninnovativefluidized-bed technology. ABPPisnot apublic utility, but
rather anindependent producer of dectric power, which issold to Monongahela Power Company under
along-term contract. It ispresently uncontested thet the power plant incurred operating losses of $54,563
and $1,657,437 in 1993 and 1994, respectively, and showed positive net operating revenues of

$2,061,884 in 1995.



The State Department of Tax and Revenue (* Tax Department”) determined the market
vaue of ABPP sproperty for tax year 1996 after making two caculaions: Firgt, anincome-gpproach’
va uation wasobtained using only theincomedatafor 1995 (theonly year inwhich the power plant had
then shown positive net operating revenues), which yielded avaluation of $44,444,444.> The Tax
Department offiad who performed theincome-basad caculation, Jeff Amburgy, later tedtifiedthet herdied
exclugvey upon 1995 income datadueto thefact that thefacility was operationa for only part of 1993,
and because the power plant experienced anomal ous startup and maintenance expensesin 1994,
Accordingly, Amburgy stated that in hisopinion the 1995 net operating incomewas a* good figure going

into the future.”

Theincome approach is defined as“the appraisa process of discounting an estimate of future
incomeinto an expression of present worth” 110 W. Va C.SR. § 1P-2.3.12. In other words, “[t]he
income gpproach to valueis basad on the principle that something isworth whet it will earn.” Appeal of
Colonial Pipeline Co., 318, N.C. 224, 226, 347 S.E.2d 382, 383 (1986).

“This calculation wasin fact based upon an income estimate of $4,000,000 for 1995. The
discrepancy between thisnumber and theactud net operaing revenuefigureof $2,061,884 isdtributable
to the Tax Commissoner’ sincluson of proceeds from aso-cdled “tracking account,” which ABPP has
asserted should be treated asloan proceeds rather than income. Thecircuit court found that the Tax
Commissioner’ sinclusion of thesetracking-account fundsin theincome estimatewas erroneous, and
appellants now concede this error.



A second val uation was made utilizing a.cost approach,? which produced avalue of
$45,409,310.* The Department subsequently gppraised theproperty at thelatter value, basingitsva uaion
exclugvey upon the cost gpproach. Theincome gpproach was gpparently reected on the bass of the

limited income history of ABPP sfacility.

Pursuant to W. Va. Code 8§ 11-3-24 (1979), ABPP protested the Tax Department’ s
goprasd for the 1996 tax year beforethe Marion County Commisson, Stting asthe Board of Equdization
and Review. Beforethe Commission, ABPP presented evidenceintended to demondtrate that (1) the
Income approach was the most appropriate method for valuing the power plant; (2) that the Tax
Department’ sincome-gpproach cal culation wasflawed by failing to takeinto account datafromdl of the
threepreviousyears, and dso becauseitinduded asincomerevenuethat flowed into aso-cdled * tracking
account,” which ABPP maintainswaseffectively aloan under itscontract with M onongahela Power; and
(4) the cogt-gpproach cal culation failed to account for functiona obsolescence, inthat some of the fue
hendling equipment installed a the plant could not be used at full capadity given limitationsinthefud being
recovered a thefadlity. Takingintoacocount thesefactors ABPP switnessestedtified that the power plant
should be vaued at $36,664,228 under a cost gpproach, and $1,218,750 under an income approach.

Although ABPP maintained that the income gpproach should be the exclusve means of gppraisng its

*The cost approach is defined as “the appraisal process in which replacement cost of
improvements lessal typesof depreciation, isadded toaland vduein determining an estimate of thefair
market value for improved real property.” 110 W. Va. C.SR. § 1P-2.3.4.

“Thisaggregatefigureincduded red property intheamount of $9,365,800, and persond property
totaling $36,043,510.



property, it neverthel esspogited that an evenweighting of itsown ca culationswould result inan overdl
vauation of $18,941,489. The Tax Department’ switnessesdisputed dl of these contentions. ABPP's
agumentswereeffectively rgected by the County Commission, dthough the gppraised va ue was reduced
by $500,000, which was goparently intended to be an average of the Tax Department’ scost- and income-

approach valuations.

ABPP gppeded to the circuit court in March 1996 pursuant toW. Va Code § 11-3-25
(1967), once more assarting that the actud vaueof itspower plant should be gppraised at $18,941,489.
InJune 1999, thecircuit court ruled in favor of ABPPintoto, conduding that (1) the Tax Department was
required by regulation to employ both theincomeand cost gpproachesto vauation; (2) ABPP had proven
by clear and convincing evidencethat the tracking account should not have been included as current
revenue’;, and (3) the Tax Department was required by regulation to use data from the preceding three

yearsin caculaing theincome-gpproach vauaion. Itisfrom thisorder that the Tax Commissoner now

appeals.

.
STANDARD OF REVIEW
A taxpaye’ sinitid avenuefor rdief fromanallegedly erroneousproperty vauaionlieswith

the county commission, sitting asaboard of equdization and review. W. Va. Code § 11-3-24 (1979).

°Again, the Tax Commissioner now concedesthat the tracking account should not have been
included in calculating the value of the power plant based upon the income approach.

4



The burden upon the taxpayer to demondrate error with repect to the State svauaion isheavy inthese
adjudicative proceadings. “‘Itisagenerd rulethat vauaionsfor taxation purposesfixed by an assessang
officer are presumed to be correct. Theburden of showing an assessment to be erroneousis, of course,
upon the taxpayer, and proof of such fact must beclear.” Syl. pt. 7, Inre Tax Assessments Against
Pocahontas Land Co., 172 W. Va. 53, 303 S.E.2d 691 (1983).” Syl. pt. 1, Western Pocahontas
Properties, Ltd. v. County Comm' n of Wetzel County, 189 W. Va. 322, 431 S.E.2d 661 (1993).
Inchalenging atax vauation, “[t]he burden[of proof] dearly fdlsupon. . . [thetaxpayer] to demondrate
through clear and convincing evidencethat thetax assessmentswereerroneous.” InreMayple Meadow
Min. Co., 191 W. Va. 519, 523, 446 S.E.2d 912, 916 (1994); see also Pocahontas Land, 172 W.
VA..a 61, 303S.E.2dat 699 (“It isobviousthat where ataxpayer protests his assessment beforea
board, he bearsthe burden of demonstrating by clear and convincing evidence that his assessment is
erroneous.”); syl. pt. 2, in part, Western Pocahontas Properties, Ltd., supra (“ Theburdenisonthe
taxpayer challenging the assessment to demonstrate by clear and convincing evidence that the tax

assessment is erroneous.”)

Upon recelving an adverse determination beforethe county commission, ataxpayer has
adatutory right tojudicia review beforethecircuit court. W. Va Code § 11-3-25 (1967). The datute
provideslittleintheway of guidance asto the scopeof judicid review, dthough it doesexpresdy limit
review to the record made before the county commission. Given thislimitation, we have previoudy
indicated that review beforethecircuit court isconfined to determining whether the chalenged property

valuation is supported by substantial evidence, see Killen v. Logan County Comm'n, 170 W. Va

5



602, 295 S.E.2d 689 (1982),° or otherwise in contravention of any regulation, statute, or condtitutional
provision, see In re Tax Assessments Against the Southern Land Co., 143 W. Va. 152, 100
S.E.2d 555 (1957), overruled on other grounds, In re Kanawha Valley Bank, 144 W. Va. 346,
109 S.E.2d 649 (1959).” Asthis Court’' s previous cases suggest, and aswe have recognizedin other
contextsinvolving taxation, e.g., Frymier-Halloran v. Paige, 193 W. Va. 687, 695, 458 S.E.2d 780,
7838 (1995), judicid review of adecison of aboard of equdization and review regarding achdlenged tax
as=s3ment vaudtionislimited to roughly the same scope permitted under theWest VirginiaAdminigrative

Procedures Act, W. Va Codech. 29A 2 In such circumstances, acircuit court is primarily discharging an

®The Court sated in Killen that “ when thetaxpayer has gppeared beforetheBoard of Equdization
and Review, judidd review by thedrcuit court and by this Court will belimited. Assessmentsfixed by the
assessor or by the Board of Equdization and Review will not be set asdeif thereissubgtantid evidence
to support them.” 170W. Va at 619 n.27, 295 SE.2d a 706 n.27 (citation omitted). Seealso syl. pt.
3, Western Pocahontas Properties, Ltd., supra (*‘ An assessment made by aboard of review and
equdization and gpproved by thedircuit court will not bereversed when supported by substantid evidence
unless plainly wrong.’”) (citation omitted).

“In syllabus point two of Southern Land, we stated:

In acase involving the assessment of property for taxation
purposes, which does not involvethe violation of agtatute governing the
assessment of property, or aviolation of acongtitutiond provison, orin
which aquestion of the congtitutiondity of agtatuteisnot involved, this
Court will not set aside or disturb an assessment made by an assessor or
thecounty . . . [commisson], acting asaboard of equdization and review,
where the assessment is supported by substantial evidence.

8W. Va. Code § 29A-5-4(g) provides as follows:

(9) The court may affirm the order or decison of the agency or

remand the casefor further procesdings. It shdl reverse, vacate or modify

theorder or decison of theagency if thesubgiantia rightsof the petitioner

or petitioners have been pregjudiced because of the adminidrativefindings
(continued...)



gopdlatefunction little different from that undertaken by this Court; conssquently, our review of adrcuit
court’sruling in proceedings under § 11-3-25 isde novo. Cf. Whedling-Pittsburgh Sed Corp. v.

Rowing, 205 W. Va. 286, 293, 517 S.E.2d 763, 770 (1999).

Moreover, the sole question posed in this case is whether the Tax Commissioner
contravened therequirementsof 110W. Va C.SR. § 1P-2 by failing to employ anincomegpproachin
appraisng ABPP spower plant.’ Asthisissueraisesacquestion of law, weundertake plenary review. Syl.
pt. 1, Appalachian Power Company v. Sate Tax Dep't of West Virginia, 195 W. Va. 573, 466

SE.2d 424 (1995) (“Interpreting agtatute or an administrative rule or regulation presentsapurdy legd

§(...continued)
inferences, conclusions, decision or order are:

(1) Inviolation of constitutional or statutory provisions; or

(2) In excess of the statutory authority or jurisdiction of the
agency; or

(3) Made upon unlawful procedures; or
(4) Affected by other error of law; or

(5) Clealy wronginview of therdiadle, probeativeand subgtantia
evidence on the whole record; or

(6) Arhitrary or cgpriciousor characterized by abuseof discretion
or clearly unwarranted exercise of discretion.

*ABPP does not contend that there is any defect in the regulationsin question. In fact, its
argumentsare predicated upon theregulation being valid and enforceable. Consequently, our focusinthis
caseis exclusively upon whether the Tax Commissioner properly applied this regulation.
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guestion subject to de novo review.”). See also Shawnee Bank, Inc. v. Paige, 200 W. Va. 20, 22,

488 S.E.2d 20, 22 (1997).

[1.
DISCUSSION
TheTax Commissoner ischarged by law with thetask of vauing dl indudtrid property
withinthestate. W. Va Code 8 11-1C-10(c). Pursuant to thisresponsbility, the Tax Commissioner
promulgated title 110, series 1P of theWest VirginiaCode of State Rulesin July 1991, which governs

the methodol ogies to be utilized in valuing commercial and industrial properties for purposes of taxatic

Intheareaof property vauation, the Tax Commissoner, aswell ascounty tax assesors,
arefundamentally bound by gatute to ascertain the“true and actud vaue’ of dl property. W. Va Code
§11-3-1(1977). Suchvaueisdefined as*the pricefor which such property would sdll if voluntarily
offered for sale by the owner thereof .. ..” 1d. Theregulationsadopted by the Tax Commissioner
respecting the valuation of commercial and industria property reflects this mandate:

Thegppraisad vdue (market vaue) of commercid and indudtriad
red property isthepriceat or for which the property would sdll if it was
sold to awilling buyer by awilling sdller in an arms-length transaction

without ether the buyer or the seller being under any compulson to buy
or sell.

“Theseregulationsarelargely arestatement of 110W. Va. C.SR. §81-11.9& 1-11.10(1988).
Series 1Pwas promulgated in accordance with the Fair and Equitable Property Vauation Act of 1990,
W.Va Code§ 11-1C-1to-11, and isintended to “ provide context modifications of relevant partsof 110
[W.Va] CSR.81” 110W.Va C.SR. 8§1P-1.1.
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110W.Va C.SR.§1P-2.1.1.

Toacertanfar market vdue, series 1P prescribesvariousfactorsthat must beconsdered
inthe gppraisa process, including “[t]heincome, if any, which the property actudly produces and has
produced within the next preceding three (3) years” 110W.Va C.SR. 8§1P-2.1.1.9. Withrespect to
methodology, theregulation directsthat “[i]n determining an estimate of fair market value, the Tax
Commissioner will consider and use where applicable, three (3) generdly accepted approachesto
vaue (A) cog, (B) income, and (C) market data.” 110 W. Va C.SR. § 1P-2.2.1 (emphasis added).™
Also, theregulaion goesonto redundantly satethat “[ o]jnce generated, the variousestimatesof vauewill

beconsderedinarivingat afind vdueetimate” 110W.Va C.SR. § 1P-2.5.3.2 (emphasisadded).”

Anadminigtrative agency is, of course, obligated to “follow and apply itsrulesand
regulationsin exisenceat thetimeof agency action.” Appalachian Power, 195W. Va & 583n.8, 466
SE.2dat 434 n.8. Seealso syl. pt. 1, Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977)
(“[anadminigtrative body must abide by theremediesand proceduresit properly establishesto conduct

itsaffairs.”); syl. pt. 4, Black v. Sate Consol. Public Retirement Bd., 202 W. Va. 511, 505 SE.2d

"Series 1P dealswith real and persona property in separate subsections. The language of
§1P-2.2.1, which gppliesto the val uation of redl property, isrepested without subgantia dterationina
later subsection pertaining to persona property, 110 W. Va C.SR. § 1P-2.5.3.1. Thus, the same
directive applies to both forms of property.

Thisprovison pertainsto theva uaion of persond property. Theregulation governing persond
property isworded inthe permissve: “Once generated, the various estimates of vauemay be consdered
in determining afinal value estimate. . . .” 110 W. Va. C.S.R. § 1P-2.2.2 (emphasis added).
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430 (1998); Burnsv. Dials, 180 W. Va. 623, 378 S.E.2d 665 (1989); syl. pt. 1, Trimboli v. Board
of Educ. of Wayne County, 163 W. Va 1, 254 SE.2d 561 (1979). The circuit court concluded that
“theliteral meaning of [8 1P-2.2.1] isthat all three methods, except for those methods which are
ingpplicable, areto be usad in conjunction with oneancther.” (Emphasisinorigind.) Consequently, the
lower court found asametter of law thet theregulation in question requiresthe Tax Commissoner to use
both theincomeand cost gpproachesin vauing ABPP sproperty.” Wefind thet thisinterpretation and

application of the Tax Commissioner’s regulation is erroneous.

Our focus hereis upon the meaningsto be ascribed to theterms* condder” and “use” If
possible, we mugt derive Sgnificance from the regulation’ sdternative use of thesewords, snce“* courts
arenct a liberty to condrue any satute so asto deny effect to any part of itslanguage] |’ and ‘[i]ndeed,
itisacardind rule of Satutory condruction that Sgnificance and effect shdl, if possible, beaccorded to
every word.”” Houyoux v. Paige, 206 W. Va. 357, —, 524 S.E.2d 712, 716 (1999) (quoting
Bullmanv. D & RLumber Co., 195W. Va. 129, 133, 464 S.E.2d 771, 775 (1995)) (alterationsin
original). Seealso Keatley v. Mercer County Bd. of Educ., 200W. Va. 487, 495, 490 S.E.2d 306,
314 (1997) (“1t hasbeen atraditiond rule of satutory congtruction that ‘ the Legidature is presumed to
intend that every word used in astatute has a specific purpose and meaning,” Sateexrd. Johnson v.
Robinson, 162 W. Va. 579, 582, 251 S.E.2d 505, 508 (1979).”). But, of course, we arefirst bound

to giveeffect to the meaning of thewordsthemsdaves. “Inthe absence of any definition of theintended

BThe parties agreethat the market approach isnot applicablein the present case, given thelack
of any comparable sales.
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meaning of wordsor termsusad in alegidative enactment, they will, intheinterpretation of theact, begiven
their common, ordinary and accepted meaning in the connectionin which they areused.” Syl. pt. 1,
Minersin General Group v. Hix, 123 W. Va. 637, 17 S.E.2d 810 (1941), overruled on other
grounds, Lee-Norse Co. v. Rutledge, 170 W. Va. 162, 291 SE.2d 477 (1982). Seealso syl. pt. 3,
Byrdv. Board of Educ. of Mercer Co., 196 W. Va. 1,467 S.E.2d 142 (1995) (“‘ Generdly thewords
of agauteareto begiventhar ordinary and familiar gnificanceand meaning, and regard isto behed for

their general and proper use.’”) (citation omitted).

Theterm“consder” isdefined as“to think carefully about, esp[ecidly] in order to make
adecision; contemplate; reflect on.” Random House Webster’ sUnabridged Dictionary 434 (2d
ed. 1998). Conversdy, theverb “use’ isdefined as*“to employ for some purpose; put into sarvice, make
useof.” Id. at 2097; see also Black’s Law Dictionary 1541 (6th ed. 1990) (“ To make use of; to
convert to one s service, to employ; to avail oneself of; to carry out a purpose or action by means
of; put into action or service, especidly to attain an end.”) (emphasis added). Asemployed inthe
regulation, thesetwo words havewholly divergent meaning: The Tax Commissioner isrequiredto
“congde” the various gpproaches to vauation by contemplating the feasibility of utilizing each of the
ascribed methods. On the other hand, these methods areto be“used” or actualy employed only where

“applicable.”

Any ambiguity ardng from thisvague referenceto the“ gpplicability” of thevariousmethods
of vauationiserased by abroader reading of theregulation. “‘ Inascartaininglegidativeintent, effect must
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be given to eech part of the Satute and to the Satute as awhol e so asto accomplish the generd purpose
of thelegidation.” Syl. [p]t. 2, Smith v. Sate Workmen's Compensation Comm'r, 150 W. Va.
108, 219 S.E.2d 361 (1975).” Syl. pt. 3, Sateexrdl. Fettersv. Hott, 173 W. Va 502, 318 SE.2d
446 (1984). When the regulation in question isread as awhole, it becomes clear that the Tax
Commissioner has congderable discretion in choosing the gpplicable method of vauing aparticular
property. The regulation directs that

[w]hen possible, the most accurate form of appraisal should be

used, but because of the difficulty in obtaining necessary datafromthe

taxpayer, or dueto thelack of comparablecommercia and/or indudtrid

properties, choice between the alternative appraisal methodsmay be

limited.
110W.Va C.SR. 8§1P-2.2.2 (emphadsadded). Thisprovison obvioudy givesthe Tax Commissoner
discretion in choosing the most reliable technique for gppraisng a particular property, and specificaly
contemplates Stuations such asexist here, where the dataare inaufficient to employ one or more of the
designated va uation methods. Moreover, with respect to persond property, theregulation makesclear
that the cogt approach ismost gppropriate where, asin this case, the va uation involves machinery and
equipment:

[Q]f thethree (3) gpproachesto vaue, the cost approach may be most

consistently applied to machinery, equipment, furniture, fixtures, and

|easeholdimprovementsbecauseof theavail ability of data. Themarket

gpproachisused lessfrequently, principaly dueto alack of meaningful

sdes Theincomegpproachisnat normaly usad because of the difficulty

in estimating future net benefitsto be derived except inthe case of cartain

kinds of leased equipment.
110W.Va C.SR.§81P-25.3.2. The Commissoner hasconsstently reiterated this pronouncement on

severd occasons. See Tax Department Adminigrative Notice 99-12 (Jan. 29, 1999) (noting that “the
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[income] gpproach haslimited useinthe gppraisal of indudtrid machinery, equipment, furniture, fixtures,
andleassholdimprovementsbecauseof thedifficulty inestablishing futurenet benefits’); Tax Department

Administrative Notice 95-13 (Jan. 30, 1995) (same).

Basad upon our broad reading of the regulation, we hold that title 110, series 1P of the
West VirginiaCode of State Rules confers upon the State Tax Commissoner discretion in choosing and
gpplying themost accurate method of gppraisng commercid and indudtrid properties. Theexercise of
such discretionwill not be diguribed upon judicd review absent ashowing of abuse of discretion. Because
the circuit court in this caseinterpreted the regulation at issue as expressy mandating that the Tax
Commissioner utilize a particular method of va uation, we conclude that the lower court committed

reversible error.

V.

CONCLUSION

“TheTax Commissioner dso assignserror with respect tothecircuit court’ sconclusion that the
Tax Department wasrequired to “ use” income data from the preceding three years (rather thanthe one
year inwhich thefacility had shown apositive net revenues) in cdculaing avauefor ABPP sproperty
under theincome goproach. The Tax Commissioner pointsto the language of the regulaion in question,
which statesthat “the appraisa shal consder . . . [t]heincome, if any, which the property actually
produces and has produced within the next preceding three (3) years” 110W.Va C.SR.81P-21.19
(emphasisadded). Aswehavedready noted, theterms*consider” and “use’ are not synonymous, and
wethereforefail to discern any requirement that the Tax Department must necessarily employ such data
Inmaking itsincome-goproach caculaions. Rether, theregulation merdly requiresthat some congderation
be given to this datawith respect to the possihility of employing it for the purpose of deriving anincome-
based valuation. Consequently, we also find that the circuit court erred in itsinterpretation of thisrule,
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For the reesons sated, thejudgment of the Circuit Court of Marion County isreversed and

remanded for further proceedings consistent with this opinion.

Reversed and remanded.
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