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The Opinion of the Court was delivered PER CURIAM.

CHIEFJUSTICEMAY NARD, deeming himsdlf disqudified, did not participateinthedecison of this
case.



JUSTICE SCOTT, deeming himself disqualified, did not participate in the decision of this case.
JUDGE HRKO, sitting by special assignment.

JUDGE RISOVICH, sitting by special assignment.

JUSTICE DAVIS dissents and reserves the right to file a dissenting opinion.

JUDGE HRKO dissents.



SYLLABUS
1. “An adjudication by acourt having juristiction of the suyject-matter and the parties
Isfinal and conclusive, not only asto themaitersactudly determined, but asto every other matter which
the partiesmight havelitigated asincident thereto and coming within the legitimate purview of the
subject-matter of theaction. Itisnot essentia that thematter should have beenformdly putinissueina
former suit, but itissufficient that the tatus of the suit was such thet the parties might have hed the metter
disposed of onitsmerits.” Syllabus Point 3 (in part), Sate Ex Rel Federal Kemper Insurance

Company v. Zakaib, 203 W.Va. 95, 506 S\W.2d 350 (1998) (per curiam).



Per Curiam:

l.
TheWes VirginaBoard of Medicine (“theBoard”) gppedsaduly 22, 1999 order of the
Circuit Court of Mingo County, that vacated a September 18, 1998 order of the Board revoking the

license of Diane E. Shafer, M.D. (“Dr. Shafer”) to practice medicine in West Virginia

.

In 1993, the West VirginiaBoard of Medicine, revoked themedicd licenseof Dr. Diane
E. Shafer based upon the Board' sfinding that Dr. Shafer had been convicted in Kentucky of thebribery
of apublic servant, afelony offense. However, the Board stayed the revocation and suspended Dr.
Shafer’ smedical license, pending resolution of her apped of the bribery conviction. Ultimatdly, the
Kentucky bribery convictionwasoverturned on gpped, and Dr. Shafer’ sWest Virginiamedica license
was reinstated in April, 1995.

Als0in 1993, disciplinary proceedingswereinitiated againgt Dr. Shefer by the Kentucky
Board of Medicd Licensure. TheKentucky procesdingsinvolved two alegations firdt, that Dr. Shafer hed
filed fraudulent/fal se documentsto aid and abet one of her patients, Wanda Spaulding, inreceiving
workers compensation & atime when the patient wasincarcerated, and second, thet Dr. Shafer had been
convicted of thefelony offenseof bribery in Kentucky. The Kentucky Board revoked Dr. Shafer’ smeicd
license based upon both of theforegoing charges. However, on apped of that decison, and after her

bribery conviction had been overturned, acourt decided thét the conviction was not groundsfor revocation,
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becauseit had been set asde. Consequently, the Kentucky revocation stood on the sole basisof Dr.
Shafer’ sfiling of fraudulent workers' compensation forms.

Threeyearslater, in December, 1996, theWes VirginiaBoard filed acomplaint dleging
that Dr. Shafer had: (1) engaged in unprofessional, unethical conduct by entering into a secretive
persondl/sexud relationshipwith ahearing officer of the K entucky Board (the same personwhomshehed
been convicted of “bribing”), during the time when her medical licensewas under review by that Board;
(2) submitted fraudulent workers' compensation clam formson behdf of oneof her patients(thesame
Kentucky Spaulding charge); (3) continued to practicemedicinein West Virginiafollowing the 1993
suspenson of her Wes VirginiaMedicd License; and (4) had her Kentucky licenseto practice medicine
revoked.

A hearing onthe Board' scomplaint was convened a varioustimesin January, April and
June, 1998, beforeahearing examiner. The examiner submitted hisrecommended findings, condusons
of law, and recommended decigon. In September, 1998, the Board entered an order that adopted, with
minor modifications, therecommendation of the hearing examiner. The Board concluded that the
aforementioned alegationsnumbered (1), (2) and (4) weretrue' -- and based upon thesefindings, the
Board entered an order revoking Dr. Shafer’ s license to practice medicine in West Virginia.

Dr. Shafer gppeded the Board' sdecison to the Circuit Court of Mingo County. On July
22,1999, thecircuit court entered afind order vacating the Board' sorder revoking Dr. Shafer’ slicense.

Thecircuit court determined that, pursuant to Mellon-Suart Co. v. Hall, 178 W.Va. 291,359 S.E.2d

The Board concluded that there was insufficient evidence to establish that Dr. Shafer had
continued to practice medicine in West Virginia following the 1993 suspension of her medical license.

2



124 (1987), the doctrine of resjudicata applied to the adminigirative proceedings of the Board. The
circuit court further concluded that:

All matters asserted by the Board inthe proceeding now beforethis court

should have been disposed of on the meritsin the previous [1993]

disciplinary procesding agang Shafer. The Board' sactionsin atempting

torevist and rditigate mattersresulting in multiple pendtiesagaing Shefer

Isvexatious, and violatesthe public policy godsrdating to thedoctrine of

res judicata.

Thecourt then explained that it hed the authority to vecatethe Board' sorder revoking Dr.
Shafer’ smedicd license* because Shafer’ s substantid rightswere prgudiced asaresult of the Board's
actionsin relitigating matters barred by the doctrine of resjudicata.”

Thecircuit court concluded that the Board was attempting to relitigate mattersthat were
wedl-knownto the Board in 1993, whenit firgt brought chargesagaing Dr. Shafer. Wethink thet thedrcuit
court, which looked closdy at what the Board knew and when it knew it, was acting within its proper

bounds in making this conclusion.

Syllabus Point 3 (in part) of State Ex Rel Federal Kemper 1nsurance Company v.
Zakaib, 203 W.Va. 95, 506 S.W.2d 350 (1998) (per curiam) states:

An adjudication by acourt having jurisdiction of the subject-meatter and
the partiesisfina and conclusive, not only asto the matters actualy
determined, but asto every other matter which the parties might have
litigated asind dent thereto and coming withinthelegitimate purview of the
subject-métter of theaction. Itisnot essentid that the metter should have
beenformdly putinissueinaformer suit, but itissufficient that the tatus
of thesuit was such thet the parties might have had the matter disposed of
on its merits.

Specificaly, the Circuit Court of Mingo County found that in 1993 the Board wasfully

aware of the conduct that formed the basis of the Kentucky bribery conviction -- the“ secret” rlationship
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between Dr. Shafer and the hearing examiner -- conduct that occurred in 1988, 1989 and 1990. Wedo
not believethat thecrcuit court erred in conduding, from avoluminousrecord, thet the Board could have
brought the “ secret relationship charge’ in 1993, and in therefore concluding thet bringing thet chargein
1996 in the second proceeding against Dr. Shafer was barred by res judicata.

Weds0 bdievethat the circuit court did not err when it concluded that the Board, which
wasworking in cooperation with Kentucky authorities, could have brought theworkers compensation
fraud chargesagaing Dr. Shafer in 1993, Theworkers compensation eventshad dl occurred in early
1992 or earlier. Thereare no findings by the hearing officer that are contrary to the circuit court’s
conclusion that the Board could have brought theworkers compensation chargesinthe West Virginia
proceeding in 1993 -- at the same time that they were brought in Kentucky.

The circuit court finally concluded, and we agree, that the Board may not smply
“bootdrap” arevocation, based soldy on aKentucky revocation thet is based on subgtantive chargesthat
the Board cannot bring because of res judicata.

The evidenceis undisputed that the appelleeisahardworking, va uable member of her
medi cally under-served community, and her technica ability to practice medicineisunguestioned. The
drcuit court, ater afull review of avoluminousrecord, found thisto be acase of vexatious and repeated
litigation based on std e and repetitive chargesthat could have been but werenot brought inthe Board's

first proceeding. We cannot say that the circuit court erred in making this conclusion.

The judgment of the circuit court is affirmed.
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Affirmed.



