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SYLLABUSBY THE COURT

1. “Where prohibitionissought to resrain atria court from theabuse of itslegitimeate
powers, rather than to chalengeitsjurisdiction, the appellate court will review each caseonitsown
particular factsto determinewhether aremedy by gpped isboth avallable and adequate, and only if the
gppellate court determinesthat the abuse of powersissoflagrant and violative of petitioner’ srightsasto
make aremedy by apped inadequate, will awrit of prohibitionissue.” Syl. pt. 2, Woodall v. Laurita,

156 W. Va. 707, 195 S.E.2d 717 (1973).

2. “A writ of prohibitionisavailableto correct adear legd eror reaulting from atrid
court’ s substantial abuse of its discretion in regard to discovery orders.” Syl. pt. 1, Sate Farmv.

Sephens, 188 W. Va. 622, 425 S.E.2d 577 (1992).

3. Judiad officersmay nat be compdled to testify concerning their mental processes

employed in formulating official judgments or the reasons that motivated them in their official acts.



McGraw, Justice:

BACKGROUND

Thepresent request by Judge Kaufman for awrit of prohibition comesto usfromamedicd
md practice casefiledinthe Circuit Court of KanawhaCounty, butintruthit isthemaost recent incarnation
of adivorce proceeding that hasthricefound itsway to thisCourt. Wenotesomeof thefactsof theearlier
casesbecausethey provideaframeof referencefor theingant dispute. On August 10, 1995, Sharon B.
W. filed for divorce againgt her then husband George B. W. At that time, the coupl€ syoung sonwas
goproximatdy four yearsold. Thenorma order of case ass gnment deposited thiscase on the docket of
Kanawha County Circuit Court Judge Tod J. Kaufman. In December of that year, Judge Kaufman
awarded temporary custody of the son to Sharon B. W. Within aweek, George B. W. moved for an
emergency order to retain custody of the son based on dlegationsthat the then boyfriend of Sharon B. W.
hed sexudly abused the child. Judge Kaufman granted this emergency order and George B. W. retained

custody of the son.

This Court continuesto follow the practice of using initidsto identify the partiesin caseswith
sengtivefacts Althoughtheingant caseisnot technicaly part of adivorce proceeding, itisstill necessary
to useinitids, so asnot to undermine previous efforts to protect theidentity of the parties, particularly the
childinthiscase. SeelnreJeffrey R. L., 190 W. Va. 24, 26 n.1, 435 S.E.2d 162, 164 n. 1 (1993).
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In December of that same year, Sharon B. W. moved the circuit court to allow her
vigtationwith her son, and to requirethat the child undergo an expert evauation regarding the alegations
of sexud abuse; the court granted her motion. George B. W. then requested awrit of prohibitionfromthis
Court. In State ex rel. George B. W. v. Kaufman, 199 W. Va. 269, 483 S.E.2d 852 (1997)
(“GeorgeB. W.1"), thisCourt granted the writ asmoul ded and required Judge Kaufman to hold ahearing

to determine custody of the child, among other issues.

Pursuant to this Court’ sopinionin George B. W. |, in March of 1997, Judge Kaufman
held ahearing at which both parties presented expert testimony regarding the dlegations of sexud abuse.
During thismulti-day hearing, George B. W.’ sexpert, psychologist Timathy J. Freeman, Ph.D., testified
that he hed interviewed the child, and in hisexpert opinion, the dleged sexud abuse hed indeed occurred.
Judge Kaufmean refused to qualify Dr. Freeman asan expert, but did dlow himto tedtify. SharonB. W.’s
expert, William Bernet, M.D., who wasthe medica director of the psychiatric hospital at VVanderbilt
Univeraty, testified thet, in hisexpert opinion, theabuse had not occurred, and that George B. W. and his
expert, Dr. Freeman, had induced the dl egations of abuse by asking suggestive questionsof thefour-year-

old child.

Judge Kaufman entered afind order on June 4, 1997, in which he awarded permanent

cudtody to Sharon B. W. Thisprompted an gpped by George B. W. to this Court, which resulted in our

’For details of the hearing, see Sharon B. W. v. George B. W., 203 W. Va. 300, 507 SE.2d
401 (1998) (“George B. W. 11”).



opinioninSharon B. W. v. George B. W., 203 W. Va. 300, 507 S.E.2d 401 (1998) (“George B. W.
[I"). Inthat case, this Court found that Judge K aufman had used the proper evidentiary sandard and had
not abused hisdiscretion. Although ruling thet the judge should have qualified Dr. Freeman asan expert,
we found thisto be harmlesserror. Finally we ordered that the lower court “ establish ameaningful

visitation plan for the parties and the child.” 203 W. Va. at 305, 507 S.E.2d at 406.°

Subsequent to the ruling in George B. W. [1, Judge Kaufman directed Dr. Bernet to
prepareaplan for reuniting mother and child, and for vigtation by George B. W. Pursuant tothisorder,
Dr. Bernet filed numerousreportswith thelower court regarding how thisreunification and vigtation might

best be accomplished.

InNovember 1997, thefamily law master assgned to the case conducted ahearing and
meadefindingsregarding the assetsof the partiesand the payment of attorney fees. Spedificdly, thefamily

law magter concluded that Sharon B. W. was not entitled to any share of certain stock that George B. W.

Specifically we held:

In condusion, wefind thet the drcuit court did not err inusing the
preponderance of evidence sandard in determining theissue of whether
there had been sexud abuse of the child, and that the dircuit court wasnot
clearly erroneocus on theissue of sexud abuse. Wedo find that the court
erred in not qudifying Dr. Freeman asan expart witness, but wefind this
not to bereversbleerror. Findly, weremand thismatter to the circuit
court with ingtructions to forthwith address the matter of vigtation to
establish a meaningful visitation plan for the parties and the child.

Sharon B. W. v. George B. W., 203 W. Va. 300, 305, 507 S.E.2d 401, 406 (1998).
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heldinhismedica practice, and that Sharon B. W. should reimburse George B. W. for theattorney fees

he incurred while contesting this issue.

Judge Kaufman did not agree with thisfinding, and insteed found that Sharon B. W. was
entitled to one hdf of the sock held by George B. W. inhismedicd practice, and furthermore, that George
B. W. should remburse Sharon B. W. for dl of her litigation expenses. Again the disoute came befarethis
Court, and on July 14, 1999, in Sharon B. W. v. George B. W., 205 W. Va. 594, 519 S.E.2d 877
(1999) (“ GeorgeB. W. 111"), wereversed Judge Kaufman' sfinding regarding the stock, but upheld the

award of attorney feesto Sharon B. W.*

Fndly, onJune 18, 1999, George B. W. filed theingtant lawsuit, dso inthe Circuit Court
of Kanawha County, but thistime before Judge Paul Zakaib. George B. W. filed suit againg Thomas J.
Gilloaly (theatorney who represented Sharon B. W.), Dr. Bernet (her expert), and Vanderbilt Universty,
aleging, inter alia, that attorney Gillooly and Dr. Bernet conspired to provide the court with false
information, and that by so doing they caused GeorgeB. W. avariety of damages, including emationd
digressand interferencewith hiscustodid rdationshipwithhisson. On November 30, 1999, counsd for
GeorgeB. W. sarved aNotice of Depogition upon Judge Kaufmean, declaring that thejudge should report

to counsdl’ s office for a deposition on December 20, 1999.

At some date, not availableto usin the current record, George B. W. filed a Chapter 13
bankruptcy petition. The bankruptcy judge dismissed this action in November 1999.
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Judge Kaufman, by counsel, moved on December 8, 1999 for aprotective order, arguing
that any information regarding the divorce proceedingswould be privileged, and that therewas no
discoverable information to be had by deposing him. By order dated January 28, 2000, Judge Zakalb

found that Judge Kaufman was indeed subject to deposition.

Inthe order, Judge Zekalbfirg held that arcuit court judgeswere not “highly placed public
officids’ desarving of specia consderation, asset forthin Sateexrd. Paigev. Canady, 197 W. Va
154, 475 SE.2d 154 (1996); Judge Zakaib then found that, evenif onedid apply thetest set forthin
Paige, that the plaintiff had satisfied thefirt, second and fourth prongs of the test, and by setting some
limitson the deposition, thet the third prong could dso be satisfied.” In condusion, Judge Zakaib found thet
Judge Kaufman wasamaterid witnessin theingant case, and that the plaintiff could depose him, subject

to certain limitations on time, place, and conduct of the parties during the deposition.

On February 14, 2000, Judge Kaufman petitioned this Court for aWrit of Prohibition

againg Judge Zakaibto prevent him from enforcing theorder requiring the deposition of Judge K aufman.®

>This opinion addresses the test, infra.

®Judge K aufman al so asksthat this Court prohibit Judge Zakaib from enforcing a Freedom of
Information Act request made by George B. W. and hiscounsd. Aswe are not aware of any order in
which Judge Zaka b hasruled upon therequest, thisopinion doesnot addressthat issue. Neverthdess this
court would look with disfavor upon any attempt to do indirectly what this opinion preventsaparty from
doing directly. However labeled, any attempt to invade the thought processes of ajudge, “would be
destructiveof judicial responsibility” United Statesv. Morgan, 313 U.S. 409, 422, 61 S.Ct. 999,
1004-05, 85 L.Ed. 1429, 1435 (1941), and will not be permitted.
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On February 17, 2000, we issued arule to show cause. For the reasons st forth below, we grant

petitioner’ s writ, as moulded.

STANDARD OF REVIEW

Weare asked to congder theaward of awrit of prohibition. Asan aspect of our origind
jurisdiction, we have often addressed the standard for such an award:

Wherethecourt, dthough having jurisdiction of thecause, during thetrid
of it, exceadsits powersin some matter pertaining thereto, for which there
ISno adequate remedy by theordinary course of proceeding, thewrit of
prohibition lies, under the general principlesof law . . . .

Sateexrel. Noll v. Dailey, 72 W. Va. 520, 523, 79 S.E. 668, 669-71 (1913). Thissameideais
codified in W. Va. Code § 53-1-1 (1923),

[t]he writ of prohibition shall lie asamatter of right in al cases of
usurpation and abuse of power, whentheinferior court hasnot jurisdiction
of thesubject matter in controversy, or, having such jurisdiction, exceeds
its legitimate powers.

This Court has also held that:

Where prohibitionissought to restrain atria court from theabuse of its
legitimate powers, rather thanto chdlengeitsjurisdiction, the gppelate
court will review each case on its own particular factsto determine
whether aremedy by gpped isboth available and adequate, and only if
the gppellate court determinesthat the abuse of powersisso flagrant and
violative of petitioner’ srightsasto makearemedy by gpped inadequate,
will awrit of prohibition issue.



Syl. pt. 2, Woodall v. Laurita, 156 W. Va 707, 195 SE.2d 717 (1973). Finaly, when addressing a
guestion somewhat like the instant dispute, this Court in Paige, supra, noted:

ThisCourt hasprevioudy determined that erroneousdiscovery orders

may besubject toawrit of prohibition. “A writ of prohibitionisavailadle

to correct adear legd eror resulting fromatria court’ ssubgantia abuse

of itsdiscretion in regard to discovery orders”  Syllabus point 1, Sate

Farmv. Stephens, 188 W. Va. 622, 425 S.E.2d 577 (1992).
Sateexrel. Paigev. Canady, 197 W. Va. 154, 158, 475 S.E.2d 154, 158 (1996). However,
becausethispetition concernsadiscovery order demanding the deposition of ajudge, rather than acabinet

official, this Court faces a different question today.

Respondent George B. W. arguesthat thismatter isnot property decided viaawrit of
prohibition, and that an apped would serve asan adequate remedy. Thisargument isnot persuasive.
JudgeKaufmean il presdesover the underlying divorce proceeding. If forced to tedtify, Judge Kaufman
might find it necessary to remove himsalf from thet case, and might not find it possbletoreturnto thecase
If hewereto prevall upontheingant issueon an goped. Furthermore, if George B. W. wereto preval in
histrid and then havethis Court reversethat verdict by exduding the testimony of Judge Kaufman, George
B. W. could be put to the difficulty and expense of anew trid. Having decided thet the question is properly

before the Court, we turn to the other arguments of the parties.

DISCUSSION



Judge Kaufman arguesfird that, asaarcuit court judge, he should be congdered a“highly
placed public officid” and should be afforded the protections set forth in Paige, supra. Heaso daims
that, because Judge K aufman continuesto preside over the (now staled) divorce proceedings, it would
be especidly inappropriate for George B. W. to be able to inquire into Judge Kaufman’ s thought

processes. Allowing such an inquiry, he claims, would be destructive to judicial independence.

George B. W. arguesthat arcuit court judgesarenot “highly placed public offidds’ under
Paige, and that Judge Kaufman hasno specid privilegeto avoid being deposedin acaseinwhich heis
not presiding. While recognizing that judges are subject to therule of law asmuch asanyone dsg, this
Court cannot ignorethe specid datusthat judgeshavein our judicdd system, and the effect thisdifference

has on the process.

Because, inthe context of the courtroom, ajudge holdsaspecia status, thisCourt has
recognized that it isnot gppropriatefor ajudgeto beawitnessinacaseinwhichheor shepresdes. “The
judgepresding at thetrid shall not testify inthat trial asawitness. No objection need be madein order
to presarvethepoint.” W. Va R. Evid., Rule 605. Accord, Satev. Kdley, 192 W. Va 124, 451

S.E.2d 425 (1994).

For amilar reasons, it isnot gopropriatefor ajudgeto serve asacharacter witness. Canon
2B of the Judicid Canonsof Ethicsprovidesthat: “ A judgeshdl not testify voluntarily asacharacter

witness.” See, Reese, Matter of, 201 W. Va 177, 179 n.5, 495 S.E.2d 548, 550 n.5.(1997); Inthe
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Matter of Phalen, 197 W. Va. 235, 241 n. 10, 475 S.E.2d 327, 333 n. 10 (1996).” Bearinginmind
the pecid rolethejudge playsin our legd system, we congder the question of whether or not ajudgeis

a“highly placed public official.”

Thepartiescal our atentionto Paige, supra, wherein plaintiffs sought the deposition of
then State Tax Commissioner James Paige. The plaintiffsin that case had sought alarge number of
documents from the State Tax Department; they wished to depose the tax commissioner in order to
discover certaininformation about the department’ spolicy and proceduresreated totherdease, or falure

to release, the desired documents.

We declineto adopt petitioner’ sargument that we should declare judgesto be highly
placed public officias. However, abrief examination of Paigeisdlill hdpful to our andyss. Inthet case,

the Court determined that high ranking public officials may be deposed, but only under specia

‘Canon 2B, in its entirety, provides:

A judgeshdl not alow family, socd, politicd, or other rdaionshipsto
influencethejudge sjudicd conduct or judgment. A judgeshdll notlend
the prestige of judicid office to advance the private interests of thejudge
or others, nor shl ajudge convey or knowingly permit othersto convey
theimpressonthat they areinagpedid postiontoinfluencethejudge. A
judge shall not testify voluntarily as a character witness.

Code of Judicial Conduct, Canon 2B (2000).



circumstances. Wedeveloped afour part test, and found that the party seeking the deposition had to

demonstrate its necessity.®

In order to reach our conclusonin that case, this Court conducted an extengve review of

national precedent regarding the deposing of government officials. In so doing, we discovered that:

8We fashioned three syllabus points to explain this process:

3. Highly placed public officids are not subject to adepostion
absent ashowing that thetestimony of the officid isnecessary to prevent
injustice to the party requesting it.

4. When determining whether to dlow the depostion of ahighly
placed public officid, thetrid court should weigh the necessity to depose
or examine an executive officia againgt, among other factors, (1) the
substantidity of the casein which the depositionisrequested; (2) the
degree to which the witness has first-hand knowledge or direct
involvement; (3) the probablelength of the deposition and theeffect on
government businessif the officid must attend the deposition; and (4)
whether less onerous discovery procedures provide the information
sought.

5. The burden is upon the proponent of the depodition to show the
necessity of taking an ora deposition of a highly-placed government
official.

Syl. pts. 3,4,5, Sateexrel. Paigev. Canady, supra. We extended these protectionsto aformer
governor in amore recent case, holding:

The standard enunciated in Syllabus points 3 and 4 of State ex rel.
Paigev. Canady, 197 W. Va. 154, 475 S.E.2d 154 (1996), continues
to apply ininstances where a party seeksto orally depose aformer
high-ranking government official pursuant to W. Va. R. Civ. P. 30.

Syl. pt. 15, Arnold Agency v. West Virginia Lottery Comnm'n, —W. Va.—, 526 S.E.2d 814
(1999).
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It hasbeen recognized that amember of the Cabinet or theheed of alarge
executive department should not be called uponto givehisdepostion if
such deposition istaken in order to probe the mind of the official to
determine why he exercised his discretion ashe did in regard to a
particular matter. De Cambrav. Rogers, 189 U.S. 119, 122, 23 S.Ct.
519 [520-21], 47 L.Ed. 734 (1903) and United Sates v. Morgan,
313 U.S. 409, 422, 61 S.Ct. 999 [1004-05], 85 L.Ed. 1429 (1941).

Paige, 197 W. Va. a 160, 475 S.E.2d at 160 (quoting United Sates v. Northside Realty
Assodiates, 324 F.Supp. 287 (N.D.Ga1971)). Although we do not equate judgeswith so-called “highly

placed public officials,” we still find useful arenewed investigation into the history of this protection.

One of the casesrelied upon in Paige wasthe case of United Satesv. Morgan, 313
U.S. 409, 61 S.Ct. 999, 85 L.Ed. 1429 (1941). One of aseries of cases, thisfourth and final case,
Morgan 1V, concerned an gpped by the U.S. Secretary of Agriculture. The Secretary had issued an
order setting rates for stockyard services. Affected parties sued to set asdethisorder and cdled the
Secretary asawitness, which the lower court dlowed. On gppedl, the U.S. Supreme Court addressed
the propriety of having the Secretary testify:

But theshort of the businessistheat the Secretary should never have been
subjected to thisexamination. The proceeding beforethe Secretary “ has
aquality resembling that of ajudicia proceeding.” Morganv. United
Sates, 298 U.S. 468, 480. Such an examination of ajudge would be
destructive of judicid respongbility. Wehaveexplicitly hddinthisvery
litigation that “it was not the function of the court to probe the mental
processes of the Secretary.” 304 U.S. 1, 18. Just asajudge cannot be
subjected to such a scrutiny, compare Fayerweather v. Ritch, 195
U.S. 276, 306, 307, 0 theintegrity of the adminidrative processmust be
equally respected.
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United Satesv. Morgan, 313 U.S. at 422, 61 S.Ct. at 1004-05, 85 L.Ed. at 1435 (some citations
omitted). Themainimpact of Morgan has been to creste a concept known as* the ddliberative process
privilege,” and sprouting from Morganisafamily of cases, likethe Paige decision, concerning when
adminigtrative decison makersmay bedeposed or havethear records subpoenaed. See, e.g., Redland
Soccer Club, Inc. v. Department of the Army of the United Sates, 55 F.3d 827 (3d Cir.1995);
Inre Grand Jury, 821 F.2d 946 (3d Cir.1987); NLRB v. Sears Roebuck & Co., 421 U.S. 132, 95
S.Ct. 1504, 44 L.Ed.2d 29 (1975); seealso, Kirk D. Jensen, The Reasonable Government Official
Test: A Proposal for the Treatment of Factual Information Under the Federal Deliberative

Process Privilege, 49 Duke L. J.561 (1999).

However, this particular aspect of Morgan’ sprogeny isnot goplicableto theingtant case,
which concernsthe propriety of demanding ajudge sdeposition.  Judges, and other judicid officers, are

in adifferent position, and are deserving of special protections.

Of centrd importanceto our indant analyss, istheana ogy drawvn by Jugtice Frankfurter,
and theimpliat assumptionsunderpinning it, expressed in the following language: “The procesding before
the Secretary *has aqudity resembling that of ajudicial proceeding.” Such an examination of a judge
would be destructive of judicial responsibility.” Morgan, supra (citation omitted) (emphasis
added). Itisclear that Justice Frankfurter felt no need to explain that one may not “ probe the mentad

processes’ of ajudge. For the Court at that time, it Ssmply went without saying.
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Sincethat time, anumber of jurisdictions have used the basic rationade of Morgan to
exdudethetestimony of judges, or prohibit, outright, their teifying. Inanaction againg the Secretary of
theU.S. Department of Health and Human Sarvices aplaintiff who had been denied socid security benefits
asserted that an adminidrativelaw judgewasbiased againg damants. Rgecting theplantiff’ sattempt to
“probethemind of” the ALJ, the Third Circuit Court of Appealsdeclared: “It haslong been recognized
that atemptsto probethe thought and decison making processes of judgesand adminidratorsare generdly
improper.” Grant v. Shalala, 989 F.2d 1332, 1344 (3rd Cir.1993). Accord, Commonwealth v.

Vartan, 557 Pa. 390, 733 A.2d 1258 (Pa. 1999).

InaVirginiacase, ajudge held ahearing regarding agovernment motion to disqudify
defensecounsd. At that hearing, the defendant refused to answer certain questions and thejudgefound
her in contempt. Subsequent to that hearing, the defendant then testified beforeagrand jury. Later
charged with lying to thegrand jury, the defendant subpoenaed thejudge to somehow establish that the
contempt finding in the unrd ated hearing had “ coerced her” into lying to thegrand jury. On gpped, another
judge noted: “Should ajudge be vulnerableto subpoenaasto the bads of every action taken by him, the
judiciary would be open to ‘frivolous attacks upon itsdignity and integrity, and . . . interruption of its
ordinary and proper functioning.”” United Satesv. Dowdy, 440 F.Supp. 894, 896 (W.D.Va1977)

(citing United States v. Valenti, 120 F.Supp. 80 (D.N.J. 1954)).

InaGeorgiacasewhereacrimind defendant sought to dismissthe indictment againgt him

onthebagsthat the sysem for the sdection of jurieswas biased againg minarities, the defendant declared
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hisintention to call severa judges aswitnesses becausethey had participated in thisalegedly biased
processby selectingjury foremenintrids. Becauseheintendedto cdl them, thedefendant argued thet the
judges should aso be recusad from any congderation of hiscase. Oneof thejudgesin question ruled upon
the case, and found thet the defendant’ stheory was flawed: “ Even assuming judgesare not immunefrom
service of process, the cases seem to bein agreement that judges are under no obligation to divulgethe
ressonsthat motivated theminther offidd acts, thementd processesemployed informulating thedecison

may not be probed.” United Sates v. Cross, 516 F.Supp. 700, 707 (M.D.Ga.1981).°

Fndly, alLouisanacase pointsout one of thedangersinforcing ajudgeto testify. Ina
case concerning former LouiganaGovernor Edwards, inwhich theformer governor hed dedlared hisintent
to cdl thejudge gtting on the case asawitness, thejudge noted that thiswould be an improper method of
forcing thejudgeto recuse himself. “Neither counsel nor aparty may seek recusal of ajudge by

announcing that they intend to call the judge as a witness.” United Sates v. Edwards,

*Courtshaved so gpplied thisconcept to “ quasi-judicid” officiads. Inacaseconcerning apatent
dispute, one party wished to cal asawitnessaformer patent examiner, who had worked for the United
States Patent Office. In deciding to alow the questioning, the court explained:

Theessentid line of demarcation gppearing from the casesisthet judicid
and quas-judidd officersmay be compeled to testify only asto rdevant
mettersof fact that do not probeinto or compromisethe mental processes
employed informulaing thejudgment in question. ... Thus eventhough
aparticular inquiry may befactualy directed, it may till beobjectionable
If it invades upon an official’ s good-faith decision-making prerogatives.

Sandard Packaging Corp. v. Curwood, Inc., 365 F.Supp. 134, 135 (N.D.111.1973).
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39 F.Supp.2d 692, 705 (M.D.La. 1999) (citing United States v. Diana, 605 F.2d 1307 (4th

Cir.1979); United States v. Cross, 516 F.Supp. 700 (M.D.Ga.1981)).

Itisclear that many jurisdictionshave cometo the same concluson. Thereforewehold
that, judicia officers may not becompelled to testify concerning their mental processes employedin

formulating official judgments or the reasons that motivated them in their official acts.

TheCourtismindful that thisprotection from discovery proceedingshasitslimits, andthose
limitsarethat ajudge must be acting asajudge, and that it isinformation regarding hisor her roleasajudge
that issought. Although this concept of protecting ajudge from deposition isnot equivadent to judicid
immunity, somepardldsexist. Of coursejudicid immunity protectsajudgefrom suit for any of hisor her
officdd actionsasajudge. However, the U.S. Supreme Court has pointed out thet there arelimitsto that

Immunity.

In Forrester v. White, 484 U.S. 219, 108 S.Ct. 538, 98 L.Ed.2d 555 (1988), the
United States Supreme Court reviewed adecision of the Court of Appedsfor the Seventh Circuit, which
affirmed the grant of summary judgment in favor of anlllinois state court judge who was sued by acourt
employeewhom hehad discharged. Thejudge had assarted that hewasentitled tojudicid immunity from
civil suit. The Supreme Court ruled:

When appliedto the paradigmaticjudicia actsinvolvedinresolving

digoutesbetween partieswho haveinvoked thejurisdiction of acourt, the
doctrineof absoluteimmunity has not been particularly controversidl.
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Difficultieshavearisen primarily inattempting to draw theline between
truly judicid acts, for whichimmunity isgppropriate, and actsthat Smply
happen to have been done by judges. Here, asin other contexts,
immunity isjustified and defined by thefunctionsit protectsand serves,
not by the person to whom it attaches.
484 U.S. at 227,108 S.Ct. at 544, 98 L .Ed.2d a 565 (emphasisin original). Weattempt to draw that

same linein this case.

Clearly, courtswill faceStuaionswhere people, who happento bejudges, witnessevents
that aremaerid toagivencase. A judge might bedriving towork and witnessacar wreck or beinvolved
inonehimsdlf. A judge might find it necessary to sueher contractor over inadequaterepairsto her house
In such cases, these should be considered “ actsthat s mply happen to have been done by judges.” But
suchisnot the Stuation wefacein theindant case. George B. W. wishesto depose Judge Kaufman and
ask him questions about theway he conducted an officid proceeding. ThisCourt cannot dlow suchan

inquiry.

The prohibition againg compeling thetestimony of ajudgeisreflectedinalong-standing
principa of our jurigprudence, namely, that a court spesksonly throughitsorders. See, Satev. White,
188 W. Va 534, 536 n. 2, 425 SE.2d 210, 212 n. 2 (1992) (“[H]aving held that acourt spesksthrough
itsorders, we areleft to decide this case within the parameters of the circuit court’sorder.” (citations
omitted)); Sateexrel. Erlewinev. Thompson, 156 W. Va. 714, 718, 207 S.E.2d 105, 107 (1973)

(“ A court of record speaks only through its orderd.]” (citations omitted)).
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This Court has adhered to thisprincipa when presented with conflicting sgndsfroma
circuit court. Always, the law favors written orders or records:

Asaninitid matter, itisclear that whereacircuit court’ swritten order

conflictswithitsord Satement, the written order controls. Therefore, “we

areleft to decide this case within the parameters of the circuit court’s

order.” Statev. White, 188 W. Va. 534, 536 n. 2, 425 S.E.2d 210,

212 n.2(1992). Seealso Harvey v. Harvey, 171 W. Va 237, 241,

298 S.E.2d 467, 471 (1982) (“[t]hat a court of record speaks only

throughitsrecords or orders hasbeen generdly affirmed by thisCourt in

subsequent cases’). Considering the above authority, we believeitis

necessary to givegrester credencetothecircuit court’ sorder. Thus, we

findinthiscasethat the defendants concernsof the difference between

the drcuit court’ sruling from the bench and the subsequent wrritten order

have no merit.
Tennant v. Marion Health Care Foundation, Inc., 194 W. Va. 97, 107 n.5, 459 S.E.2d 374, 384
n.5(1995). Andif therecord does not reved an error, acourt will conclude that onedoesnot exist: “It
will be presumed, wheretherecord isslent, thet acourt of competent jurisdiction performed itsduty indll
repectsasrequired by law.” Sateexrel. Scott v. Boles, 150 W. Va 453, 457, 147 S.E.2d 486, 489
(1966); see also, 2 Franklin D. Cleckley, Handbook on West Virginia Criminal Procedure

497-98 (2d ed. 1993).

Findly, thisCourt notesthat George B. W. hasmadeno fewer than three attemptsto have
Judge Kaufman removed fromthiscase. In September 1997, hedleged that Judge Kaufman had failed
to remain impartia and had made improper ex parte contacts with opposing counsdl. This Court

examined thismotion and denied it. Theresfter, in October 1997 and August 1998, George B. W. again
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acked thisCourt to remove Judge Kaufman from the casefor the samereasons. After condderation, these

motions were also denied.

This Court cannat, and doesnot in thisopinion, say that George B. W. hasany improper
moative behind hisreguest to depose Judge Kaufman. However, weareaware of thetemptation thet some
litigants may fed to engagein aform of “judicid sabotage” We are adamant that litigants should not be
abletocast the sabot” of adepodtion noticeinto thejudicid machinery, forangittogrindtoahdt smply

to suit their own ends.®

AstheJudgefromtheMiddle Didrict of Louisana(probably no stranger to the attempted
“monkey-wrenching” of court processviathe abuse of Sandard discovery procedures) noted with regard
toaformer governor’ sattempt toforcehim off acaseby calinghim asawitness: “Attemptsto disqudify
judges by indicating that thejudge will becalled asawitnessare not favored and arerardy granted. Such
an easy method of disqualifying ajudge should not be encouraged or allowed.” United Statesv.

Edwards, 39 F.Supp.2d 692, 706 (M.D.La. 1999). We agree.™

°Although onepopul ar origin of theword “ sabotage” isthat striking workerscast their wooden
clogs (asabat in French) into machinery to op work a afactory, werecognize that this remains subject
to dispute by etymol ogists.

"Asthis Court noted in Paige, the purpose of shielding highly placed public officialsfrom
discovery isactualy designed to protect the public more than the officid. Thisisjust astruewhen
appliedtojudges, for judges could not do their jobsif their internal thought processeswere subject to
examination. Itisthepublicthat eected Judge Kaufman to the bench, and he should be permitted to do
thejob that the public has chosen him to do. However, this Court has not lost sight of thefact that all
officias, even those “highly placed” are still servants of the people:

(continued...)
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V.
CONCLUSION
Accordingly, the Circuit Court of KanawhaCounty isprohibited from enforcing itsorder

of January 28, 2000, requiring Judge Kaufman to submit to a deposition.

Writ granted as moulded.

H(...continued)

All power isvested in, and consequently derived from, the people.
Magidratesarethar trusteesand sarvants, and at dl timesamenableto
them.

W. Va Const. art. 111, 82. Accord, Graf v. Frame, 177 W. Va. 282, 352 S.E.2d 31 (1986);
Ralston v. Town of Weston, 46 W. Va. 544, 33 S.E. 326 (1899). Members of this Court have also
noted:

The public isentitled to know how its government operatesin order to

secureit againg “the danger of maadminigration” spokenof inartide 3,

section 3andtoensurethat officias, evenjudges remaintruetotharr trust

as servants of the people. W. Va. Const. art. 3,82, 8 3.

Sateex rel. Herald Mail Co. v. Hamilton, 165 W. Va. 103, 119, 267 S.E.2d 544, 552 (1980) (D.
McGraw, J., concurring).

19



