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SYLLABUSBY THE COURT

1. The provisions of West Virginia Code § 48A-4-17 (1999) are clear in their intent.
Failure to comply with the ten-day period for filing exceptions to arecommended order of afamily lawn
master, barring atimely filing of and approval of one ten-day extension period, is fatal with regard to

preserving those exceptions for appeal.

2. “Inreviewing the findings of fact and conclusions of law of acircuit court supporting
acivil contempt order, we apply athree-pronged standard of review. We review the contempt order
under an abuse of discretion standard; the underlying factual findings are reviewed under a clearly
erroneous standard; and questions of law and statutory interpretations are subject to a de novo review.”

Syl. Pt. 1, Carter v. Carter, 196 W.Va. 239, 470 S.E.2d 193 (1996).

3. “Where the purpose to be served by imposing a sanction for contempt is to compel
compliance with a court order by the contemner [sic] so as to benefit the party bringing the contempt
action by enforcing, protecting, or assuring the right of that party under the order, the contempt is civil.

Syl. Pt. 2, State ex rel. Robinson v. Michael, 166 W.Va. 660, 276 S.E.2d 812 (1981).

4. “Although Rules 11, 16, and 37 of the West Virginia Rules of Civil Procedure do
not formally require any particular procedure, before issuing a sanction, a court must ensure it has an

adequate foundation either pursuant to the rules or by virtue of its inherent powers to exercise its



authority. The Due Process Clause of Section 10 of Article I11 of the West Virginia Constitution
requires that there exist arelationship between the sanctioned party's misconduct and the mattersin
controversy such that the transgression threatens to interfere with the rightful decision of the case. Tht
a court must ensure any sanction imposed is fashioned to address the identified harm caused by the

party's misconduct.” Syl. Pt. 1, Bartlesv. Hinkle, 196 W.Va. 381, 472 S.E.2d 827 (1996).

5. “In formulating the appropriate sanction, a court shall be guided by equitable
principles. Initially, the court must identify the alleged wrongful conduct and determine if it warrants ¢
sanction. The court must explain its reasons clearly on the record if it decides a sanction is appropriate
To determine what will constitute an appropriate sanction, the court may consider the seriousness of th
conduct, the impact the conduct had in the case and in the administration of justice, any mitigating
circumstances, and whether the conduct was an isolated occurrence or was a pattern of wrongdoing

throughout the case.” Syl. Pt. 2, Bartles v. Hinkle, 196 W.Va. 381, 472 S.E.2d 827 (1996).

6. Before imposing sanctions for filing frivolous pleadings and advancing frivolous
arguments, atrial court must give the alleged contemnor notice and an opportunity to be heard on the
guestions of frivolousness, appropriate sanctions, and, if an award of attorney’sfeesisto be made, on
the necessity and reasonableness of such fees. At the conclusion of such hearing, the trial court must
make sufficient findings of fact and conclusions of law to enable the appellate court to conduct a

meaningful review.



7. A modification of child custody, without notice and hearing, cannot be ordered to

result concurrently with a prospective instance of forbidden conduct.

Scott, Justice:

This consolidated case presents issues surrounding three orders entered by the Circuit
Court of Monroe County* in connection with Appellant Dorothy Kyle Czagja's (now Wright's) attempt

to modify the original grant of unsupervised visitation to Appellee Mark Czaja. In case number 27316

Judge Ironswasthe presiding judge in this case until Appellant filed amotion seeking his
disqudification. ThisCourt gppointed Judge Kirkpeatrick by order dated April 5, 1999, after Judge lrons
voluntarily recused himself in response to the disqualification motion.



Appellant seeks areversal of an order entered by Judge Irons on March 3, 1999, through which
Appellant and her counsel were found to be in contempt of court for failure to obey the lower court’s
orders concerning visitation. Through case number 27317, Appellant seeks areversal of an order
entered by Judge Irons on February 9, 1999, denying Appellant’ s exceptions to the November 23,
1998, Recommended Order of the family law master concerning Appellant’ s motion to restrict
Appellee to supervised visitation. In thethird case, number 27318, Appellant seeks areversal of an
order entered by Judge Kirkpatrick on June 17, 1999, through which the circuit court found Appellant
in contempt for failure to comply with court-ordered visitation; denied Appellant’s Rule 59(a) New
Trial motion pertaining to the March 3, 1999, ruling of Judge Irons; and denied Appellant’s Rule
60(b)(1) and (b) (6) Motions for Relief from Judgment as to the visitation directives set forth in the
February 9, 1999, order. After considering the arguments raised in conjunction with the submitted
record in this matter, we affirm, in part, and reverse, in part, and remand for further proceedings

consistent with this opinion.

|. Factual and Procedural Background
Asalimited factual background to this highly-charged and heavily-litigated domestic
case, the parties were married on November 25, 1988. During the course of their marriage, two
children were born: Julianna, on August 29, 1989, and Mark, on July 25, 1991. Following their

separation on August 12, 1993, divorce proceedings were initiated and a final order of divorce was



entered on December 12, 1996.2 Pursuant to the final order, Appellant was awarded custody of the
two minor children and Appellee was granted visitation that comprised alternating weekends and

holidays, as well as two separate three-week periods in the summer.

Beginning with the filing of Appellant’s petition to modify visitation® on April 2, 1997,
the issue of Appellee' s entitlement to his original grant of unsupervised visitation rights has been the
subject of continuous litigation. When the circuit court denied her motion to modify visitation rights,*
Appellant refused to permit Appellee to exercise his visitation rights scheduled for August 3, 1997, to
August 24, 1997. Appellee filed amotion for contempt, and during the course of the September 2,
1997, contempt hearing, Appellant alleged, for the first time,” that Appellee had improperly touched hi:

seven-year-old daughter in June of 1997.° Based on this allegation, Judge Irons referred the matter to

?Onduly 29, 1997, this Court refused Appellant’ s petition for apped from thefinal order of
divorce. Judge Irons observed in his February 9, 1999, order that many of the same allegations that
Appd lant assertsin support of her mation to modify visitation wereraised previoudy in her petition for
appeal from the final divorce order.

*Asgroundsfor the petition to modify, Appdlant cited a December 13, 1994, hearing during the
divorce procesdingswherain sheraisad dlegations concarning Appedles s persond behavior and hisahility
to properly carefor the parties children. Asan additiond ground, Appdlant referenced her tesimony &
that samehearing concerning Appelleg srdaionshipwith afifteen-year-old femaestudent in 1986, while
Appdleewasemployed by the Monroe County schodl system, and morethan two yearsbeforethe parties
marriage.

“The motion was denied by order dated July 9, 1997.

Anits September 11, 1997, order, the circuit court tatesthat Appellant did not report thisincident
to Child Protective Services and did not include this allegation as part of her pleadings.

°*Appellant alleged that Appellee had fondled Julianna' s breast.
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Child Protective Services (“CPS’) for an investigation” and the court directed, by order dated
November 6, 1997, that Appellee would have unsupervised daytime visitation pending the outcome of
the CPS investigation. On January 20, 1998, CPS submitted a one-paragraph report to Judge Irons, in
which caseworker Stephanie Lester states that she “was unable to substantiate abuse to the children
by” Appellee. Ms. Lester did, however, recommend supervised visitation; this recommendation was
based solely on the “risk of maltreatment” due to Appellee’s sexual relationship with a minor student il

1986. See supra note 3.

Following the issuance of the CPS report, Appellant again refused to permit Appellee
to exercise his visitation rights with his children in February 1998.2 By order dated February 11, 1998,
Judge Irons referred these visitation issues to Family Law Master Wiley. Following four days of
hearings in October 1998, FLM Wiley issued his Recommended Order on November 23, 1998, in
which he recommended that Appellant’s motion for supervised visitation be denied based on his
conclusion that no credible evidence of sexual abuse had been established. He further recommended
that Appellee be permitted to have a certain amount of makeup visitation to offset the visitation

Appellant had denied him.® We observe that during the pendency of the referral to the FLM and the

‘See W.Va. Code § 49-6A-1 to -10 (1999).

4n amotion to suspend unsupervised visitation, filed January 30, 1998, Appdlant stated that she
“hasrespectfully suspended vidtationand. . . cannot in condderation of the sefety and best interestsof her
children alow further unsupervised visitation . . . .”

*The LM conduded that Appelec had been denied 69 days of visitation asaresuit of Appdlant's
obstructive efforts.



issuance of adecision, Appellee had no visitation with his children.’® Not until an order was entered o
December 21, 1998, directing supervised visitation™ did Appellee gain the right to see his children

following the circuit court’s suspension of unsupervised visitation in February 1998.%

The circuit court, by order entered February 9, 1999, denied™® Appellant’s exceptions
to the FLM’ s recommendations and directed that Appellee’s previous grant of unsupervised visitation
should be restored.* Notwithstanding the court’s order, Appellant refused to deliver the children at the
designated place on three successive Friday evenings--February 12, 19, and 26, 1999--which forced

Appellee to file another contempt motion.” At the March 1, 1999, hearing on Appellee’ s motion, the

°This Court isboth troubled and perplexed that such alengthy period of time passed --dmost
eevenmonths--during which novigtation took placebetween Appeleeand hischildren. Since Appd lant
only asked for the cessation of unsupervised vistation through her January 30, 1998, motion, we must
question why no efforts were taken on the part of Appellee or thelower court to ingtigate supervised
vigitation at atime earlier than December 21, 1998.

"Thesupervised visitation wasto take place at the Family Refuge Center in Lewisburg, West
Virginia, pending further order of the circuit court.

“Thelower court’ s decision to require supervised visitation in December 1998 appearsto have
been prompted by the lower court’ s outstanding consideration of Appellant’ s exceptionsto the
recommended decison of the FLM and the consequent lack of findity with regard to the FLM decison.
The order reflects that Appellant did not object to supervised visitation.

BDespitethelower court’ s considered opinion that the exceptionswere waived dueto their
untimely filing, the arcuit court did infact congder and deny the exogptionsin conjunction with itsdecison
that the FLM’ sRecommended Order should be nonethel essreviewed dueto the serious nature of the
allegations raised by Appellant.

“Inthissameorder, thelower court aso gpproved the makeup visitation specified by the FLM.

The verified petition for contempt was filed with the lower court on February 16, 1999.
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lower court found both Appellant and her counsel to be in contempt of court orders concerning

visitation and required Appellant’s counsel to pay opposing counsel’s fees.*®

On June 14, 1999, Judge Kirkpatrick'” heard argument in conjunction with Appellant’s
post-ruling motions, through which she sought areversal of the March 3, 1999, contempt order and
relief from the visitation requirements set forth in the February 9, 1999, order. After considering the
evidence presented, the circuit court denied Appellant’ s Rule 59 and Rule 60 motions and granted
Appellee’s March 8, 1999, separate motion for contempt for Appellant’ s failure to comply with the
visitation directives set out in multiple orders.”® As part of its June 17, 1999, order reflecting these
rulings, the lower court outlined a mechanism which expressly authorizes the sheriff, following a
contemplated court hearing, to take physical custody of the parties' children for the purpose of
transporting same to Appellee in the event that Appellant prospectively decides to deny visitation right

to Appellee.

TheMarch 3, 1999, order directsthat Appdlant’s counsd, and not Appdlant, isresponsiblefor
paying $3,052.50 to Susan Hewman and $3,000 to R. Brandon Johnson. These feesrepresent those
amounts incurred by Appellee during the period of February 9, 1999, through March 1, 1999.

"See supra note 1.

BT hose orders from which Appellee sought findings of contempt were entered respectively on
February 9, 1999; February 26, 1999; and March 3, 1999.
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It is from these orders of February 9, 1999, March 3, 1999, and June 17, 1999, that
Appellant brings this consolidated appeal. Each appeal will be separately discussed in chronological

fashion with reference to the entry date of the respective order from which the appeal is taken.

I1. Discussion
A. Appeal No. 27317--February 9, 1999, Order
The circuit court’s order which is the subject of this appeal concerns the lower court’s
review of and adoption of the findings and recommendations of FLM Wiley. Appellee argues that
Appellant failed to timely file her exceptions to the FLM’s Recommended Order and has thereby failec

to preserve her exceptions for appeal purposes. We agree.

The statutory provision which governs the filing of exceptions to decisions of family law
mastersis West Virginia Code 8 48A-4-17 (1999). That section providesthat: “Failure to timely file
the petition [of exceptions to the FLM’ s recommended order] shall constitute a waiver of exceptions,
unless the petitioner, prior to the expiration of the ten-day period, moves for and is granted an extensio
of time from the circuit court.”*® 1d. (emphasis supplied). Inits February 9, 1999, order, the circuit

court ruled that:

"Rule 22 of the Rules of Practice and Procedure for Family Law provides, in pertinent part, that:
“Theten-day period for filing apetition for review under chapter 48A, article 4, section 17 of the Code
... shadl commence on the date on which the parties are served with the notice and recommended order



The recommended decision was served on the Plaintiff by mail
on November 23, and the Plaintiff had until December 7, 1998 to file
exceptions to this decision. Plaintiff subsequently filed a notice of
extension of time to file exceptions, thereby extending the time for the
filing of exceptions to December 17, 1998. Plaintiff did not actualy file
her exceptions until December 28, 1998.

Appellant maintains that the lower court wasin error with regard to its ruling that her
exceptions were untimely filed. She contends that the original date from which the ten-day period for
filing extensions typically would be calculated--November 23, 1998, in this case--was not the proper
date. Arguing that the FLM erred in not initially sending a copy of his recommended order to the
guardian ad litem, Appellant notes that the FLM’ s decision was re-served on the parties and the
guardian ad litem on December 3, 1998, by notice of that date with an indication that December 17,
1998, was the deadline for filing exceptions. Since Appellant filed and received a ten-day extension fc
filing her exceptions, she contends that her pleading was not due to be filed until December 27, ten day
after the December 17, 1998, deadline contained in the second notice issued by the FLM. Wefind

several flawsin Appellant’s self-serving deadline fashioning.

First and foremost, both of the named parties to this action were served with the notice
and recommended order on November 23, 1998. While the original notice was not made a part of the

record, there are numerous other pleadings submitted which indicate that the filing date for the



exceptions pursuant to the first notice was December 7, 1998.%° On the date those exceptions were
due--December 7, 1998-- Appellant filed notice of her request for aten-day extension, as permitted
under West Virginia Code § 48A-4-17 and Rule 23 of the Rules of Practice and Procedure for Family
Law. Inthe December 7, 1998, order granting Appellant’ s ten-day extension, the lower court
expressly deleted® language which had specified that Appellant had “until December, 27, 1998" to file
her exceptions. Given the circuit court’s actions in striking the date she supplied for filing exceptions,
we rgject Appellant’ s argument that she had until December 27, 1998, to file those exceptions. The
circuit court clearly granted Appellant one additional ten-day period to file her exceptions and that

period commenced on December 7, 1998, and ended on December 17, 1998.%2

The oversight on the part of the FLM in sending a copy of his recommended order to

the guardian ad litem simply cannot be used offensively by Appellant® to expand the statutorily-

PAppdlant hersdf refersto thisdate asbeing the “ origingl due date” in her petition for review of
and statement of exceptionsto the FLM’ srecommended order, which shefiled on December 28, 1998.

21 Judge Irons penned his initials above the stricken language.

“In her attempt to use the Rules of Practice and Procedure for Family Law to her advantage,
Appe lant has overlooked Rule 23 which setsforth that “[o] nly oneten-day extenson may begranted.”
Appellant sought and obtained that one ten-day extension which began on December 7, 1998.

ZAppelant’ s counsd wasthe party who sought to have the recommended order re-noticed to
“cure’ thedleged “dfectinsarvice” Eventhisre-notiang gopearsto betacticdly motivated. In her notice
seeking an extengon of timefor thefiling of her exceptions, Appdlant inserted afootnote stating that:
“Noticeof Recommended Order originaly issued November 23, 1998, and reissued on December 3,
1998, to curedefectinsarvice” Not only dowedisagreewith Appelant’ scharacterization of thefallure
to servetheguardian ad litem asa“defect in service,” but we question Appellant’ sdesignation of the
guardian ad litem asaparty within themeaning of Rule 21(c) of the Rulesof Practiceand Procedurefor

(continued...)



provided period for filing her exceptions. Moreover, since both the named parties were timely and
properly served with both notice and the recommended decision on November 23, 1998, thereis no
reason for suggesting that Appellant should be permitted to benefit by alater deadline that should have
attached only to the guardian ad litem in the event he would have desired to file exceptions to the
recommended decision of the FLM.* Upon our review of the record, this Court is left with a palpable
sense that Appellant’s counsel was trying to “buy” time in any fashion possible for filing Appellant’s

exceptions.®

The provisions of West Virginia Code § 48A-4-17 are clear in their intent. Failureto
comply with the ten-day period for filing exceptions to a recommended order of afamily law master,
barring atimely filing of and approva of one ten-day extension period, is fatal with regard to preservir
those exceptions for appeal. See W.Va.R.Prac.&Proc.Fam.Law 23. Therecord in this case

demonstrates that the lower court, in striking Appellant’s attempt to further lengthen her exception-filir

?(....continued)
Family Law. That rulerequiresthat the recommended order “shal beserved on al partieswho have
gppeared or onthar atorneysof record.” Certainly, the guardian ad litem should be served with acopy
of the recommended order, both asameatter of professona courtesy and to permit zeal ous advocacy
where gopropriate, but theguardian ad litem’ sparticipatory role gopearsto be more asan advocaterather
than asaparty. Seelnre Scottie D., 185 W.Va. 191, 198, 406 S.E.2d 214, 221 (1991).

*No exceptions were filed by the guardian ad litem.

»Given the great length to which counsdl discussesal the deadlines as part of Appellant’s
exceptionsto the Recommended Order, it gppearsthat counsd was acutely aware of and concerned about
having missed thedeedlinefor timdy filing Appdlant’ sexceptions: Complaining about how difficult it was
to get the exceptionsfiled during the holiday season, Appdlant’ s counse gatesthat he had to “ sacrific]€]
his Chrismasholiday” in order to complete the exceptions, but thenindructs. “Thisrecitationisnot
intended to dlicit sympathy for counsel.”



period from the language of the December 7, 1998, order, clearly announced its position that the
extension granted was not, as Appellant advocates, until December 27, 1998, but was instead, until
December 17, 1998. Since Appellant admits that she did not file her exceptions until December 28,
1998, her exceptions were indisputably filed outside the statutorily-established time frame for

preserving those exceptions for appeal. See W.Va. Code § 48A-4-17.

Just as we are unpersuaded that Appellant timely filed her exceptions, we are similarly
unconvinced by Appellant’s argument that the lower court’s consideration of Appellant’s exceptions
amounted to awaiver of the statutory proscription set forth in West Virginia Code 8 48A-4-17. The
lower court made clear in its February 9, 1999, order that,

[a]though the Plaintiff’s [Appellant’s| exceptions are untimely and are

not entitled to any consideration by this Court, because the Plaintiff is

seeking supervised visitation, under atheory that the children would

[be] at risk, if the Defendant [Appellee] were allowed to have

unsupervised visitation, the Court has proceeded to review the

exceptions, out of an abundance of precaution, in order to determine if

there is any merit to the exceptions.

The lower court could not, ssmply by virtue of its decision to review Appellant’s exceptions “out of an
abundance of precaution,” have abrogated the statutory language which mandates in nondiscretionary
terms that a “[f]ailure to timely file the petition shall constitute a waiver of exceptions.” W.Va. Code
8 48A-4-17 (emphasis supplied). Judge Irons made clear that his decision to review the exceptions

was prompted by concern that the serious nature of the allegations warranted the court’ s scrutiny

notwithstanding Appellant’ s failure to properly preserve those exceptions for appellate purposes.
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In an arguably analogous case, this Court upheld alower court’sreview of aFLM’s
recommended decision where no exceptions had been filed and the parties had thus waived their right

to file exceptions. In John D.K. v. Polly A.S.,190 W.Va. 254, 438 S.E.2d 46 (1993), this Court

construed the statutory predecessor to West Virginia Code § 48A-4-17,” which contained the same
mandatory language concerning waiver of exceptions, and determined that the lower court could reviex
the evidence underlying a FLM’ s order despite the parties statutory waiver of their right to file
exceptions. See 190 W.Va. at 258, 438 S.E.2d at 50. Just asthe circuit court felt compelled to
engage in areview?’ in John D.K. despite the absence of filed exceptions, Judge Irons similarly
conducted his review of Appellant’s evidence out of a sense of judicia obligation. In theinstant case,
the circuit court, like the FLM, found no credible evidence of sexual abuse which would have

warranted supervised visitation.®® The lower court’ s consideration of the exceptions, and its denial of

%See W.Va. Code § 48A-4-7 (1992).

“The court in John D.K. actualy went astep further and conducted an evidentiary proceeding.
See 190 W.Va. at 257, 438 S.E.2d at 49.

PThisCourt set forth the standard which must be met before supervised visitationiis requiredin
syllabus point two of Mary D. v. Waitt, 190 W.Va. 341, 438 S.E.2d 521 (1992):

Prior to ordering supervised vistation pursuant to W.Va Code,
48-2-15(b)(1) [1991], if thereis an dlegation involving whether one of the
parents sexudly abusad the childinvolved, afamily law master or crcuit
court must meke afinding with respect to whether that parent sexudly
abused the child. A finding that sexua abuse has occurred must be
supported by credibleevidence. Thefamily law master or circuit court
may conditionsuch supervisad vigtation upontheoffending parent seeking
trestment. Prior to ordering supervisad vigtation, thefamily lawv mester or
circuit court should weigh therisk of harm of such visitation or the
deprivation of any vigtation to the parent who alegedly committed the

(continued...)
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same, does not nullify the statutory waiver which resulted from Appellant’s untimely filing of her
exceptions. Based on our conclusion that Appellant failed to preserve her exceptionsto the FLM’s
Recommended Order, we do not address the substance of those exceptions. See W.Va. Code

§ 48A-4-17.

B. Appeal No. 27316--March 3, 1999, Order

%(....continued)
sexua abuse againgt therisk of harm of such vistation to the child.
Furthermore, thefamily law master or circuit court should ascertainthat
thedlegation of s=xua abuse under thesedrcumdiancesismenitoriousand
if madeinthe context of thefamily law proceading, thet such dlegationis
reported to the gppropriate law enforcement agency or prosecutor for the
county in which the alleged sexual abuse took place. . . .

Conducting itsreview under this standard, the circuit court concluded that the FLM was correct in not
requiring supervised vigtation Sncetherewasno credibleevidence of any sexua abuseby Appdleetothe
children. The circuit court statesin its February 9, 1999, order:

There was no direct testimony of sexual abuse by the Defendant
[Appdled), directed toward either child, other then[Sc] that of the Plaintiff
[Appellant]; therewas no testimony from the children to the effect the
Defendant had abused ether child; and therewas no expert tesimony on
thispoint, eventhoughthisCourt hed previoudy referred thechildrenand
the partiesfor apsychologica evduation. Other then[s¢] the hearsay
tesimony of the Flaintiff, concerning the dlegation of fondling, dl other
testimony of sexua abuse concerned events predating the separetion, in
1994. Thisisparticularly sgnificant, inlight of Plaintiff’ sobligationto
show achange of crcumstances, in order to modify an exiging vigtation
order.

12



At the center of this appeal are the rulings made by Judge Irons following aMarch 1,
1999, hearing® on Appelleg’ s contempt motion following Appellant’s denial of visitation to Appelleei
February 1999. Finding Appellant in contempt for her failure to abide by the provisions of three order:
setting forth specific visitation directives,® the lower court imposed afine of $50 per day for each of
thirteen days™ of visitation denied to Appellee for atotal fine of $650. Appellant raises numerous
procedural challenges™ to the lower court’s contempt ruling and argues additionally that the fine

imposed converted the civil contempt proceeding into a criminal matter. Aswe announced in syllabus

®At the outset of our discussion of thisappea we notethat only asmall portion of theMarch 1,
1999, hearing transcript wasorigindly filed with thisCourt. I1tem No. 48 of the amended designation of
therecord correspondsto aMarch 16, 1999, “Notice of Fling of Portion of Transcript of March 1, 1999,
Hearing” whichincludesonly pages 21 through 40. In responseto this Court’ s stated concern that a
completetranscript had not been included aspart of the designated record, Appellee submitted post ordl
argument acompletetranscript of theMarch 1, 1999, hearing. Infairnessto Appdlant, there gopearsto
be adiscrepancy between the date of the notice listed on the amended designated record--April 10, 1999
-and the date of the notice included as part of Item No. 48--March 16, 1999.

%See supra note 18.

#Those dates of missed visitation include February 12, 13, 14, 26, 27, 28 and seven days of
missed makeup visitation.

“Onesuch procedura chalengewhichwergject out-of-handisher contention that thelower court
waswithout authority to enter the March 3, 1999, contempt order Snce Appelant’ sfiling of aMation for
New Trid under Rule 59(a) in conjunction with thelower court’ s February 9, 1999, order, denying her
exceptionsto the LM’ sRecommended Decigon, invoked an automatic $ay under Rule 62(a) of the\West
VirginiaRulesof Civil Procedure. Appdlant reasonsthat the visitation directives set forthinthe February
9, 1999, order could not be enforced vis-a-visthe contempt order based on her filing of the new trid
motion. Criticaly, the order from which Appellant sought anew hearingwasadenid of her petitionto
modify vigtation. Thecircuit court’ sdenia of Appellant’ smotion to modify impliedly continued the
previoudy-ordered vigtation pursuant to thefina order of divorce enteredin 1996. Wesmply cannot
sanction the offensve use of aprocedura mechanism intended to postpone enforcement of ajudgmentin
amanner unintended by the rule-to support Appdlant’ s pasition thet she had no obligetion to comply with
directives concerning visitation pending aruling on her Rule 59(a) motion.

13



point one of Carter v. Carter, 196 W.Va. 239, 470 S.E.2d 193 (1996), the following standard governs

our review of civil contempt cases:

In reviewing the findings of fact and conclusions of law of a
circuit court supporting acivil contempt order, we apply athree-
pronged standard of review. We review the contempt order under an
abuse of discretion standard; the underlying factual findings are

reviewed under a clearly erroneous standard; and questions of law and
statutory interpretations are subject to a de novo review.

Appellant contends that the circuit court lacked jurisdiction to enter a contempt ruling
based on her allegation that she was served with a copy of the order to show cause setting atime for
the hearing, but not an accompanying petition for contempt. She also asserts a notice problem with
regard to the fact that she was not informed that the circuit court would consider evidence as to any
visitation denials other than that which was denied on February 12, 1999, or any court orders other
than the one entered on February 9, 1999. Like Judge Kirkpatrick, who reviewed these same issuesin
conjunction with Appellant’ s post-ruling motions, we agree that the essence of Appellant’s procedural
challenge to the contempt ruling is notice-based, rather than jurisdictional in nature. In hisJune 17,
1999, order, Judge Kirkpatrick ruled, when considering Appellant’s motion for relief from the March
3, 1999, contempt ruling:

The undersigned special judge observes that the issue outlined

by plaintiff’s counsdl is actually a claimed problem relating to notice.

At the present hearing of June 14, 1999, the court learned that plaintiff

asserts that she was served only a copy of the Order to Show Cause,

with no petition attached. Upon an examination of the court file, the

court is of the opinion that the Order to Show Cause alone provided

the plaintiff with significant actual knowledge of a contempt matter to be
heard on March 1, 1999, so as to be generally informed of the

14



proceedings. Combining such factor with the additional fact that

plaintiff’s counsel of record admitted at the hearing of June 14 that he

did receive a copy of the petition, via United States Mail, cured any

defect of notice which may have existed in connection with the March

1, 1999 hearing. The transcript of record clearly indicates that neither

the plaintiff or [sic] her counsel suffered from surprise in regard to the

visitation issues raised at this hearing. (emphasis supplied)
Just as Judge Kirkpatrick was convinced that Appellant was fully-informed of the nature of the
contempt proceedings, our review of the record similarly reveals no impediment to enforcement of the

contempt ruling arising from any notice-based concerns.®

Given the interrelatedness of each of the visitation denials and the core similarity of the
legal issue presented by such denials, we would be hard-pressed to find a constitutionally significant
notice problem with regard to the court’s consideration of each instance where visitation was denied
after the entry of the February 9, 1999, order, rather than limiting its ruling to only those missed
visitations that were expressly delineated on the petition for contempt.® Like Appellant’s claims

concerning the deadline for filing exceptions to the FLM’s order, we find this one to be overly technic:

ANergect outright the existence of any subject matter jurisdictiond flaw in the contempt ruling.
Clearly, thelower court had jurisdiction to consder the entry of acontempt ruling thet emanated froma
previous order which it had entered. See W.Va. Code § 48-2-22 (1999).

¥Because the petition for contempt only included the visitation denied on February 12, 1999,
Appdlant arguesthat thelower court erredin permitting Appellesto introduce evidence concerning charges
other thanthoseorigindly filed againg her. See DoctorsMem' | Hosp., Inc. v. Woodruff, 165W.Va 324,
267 SE.2d 620 (1980). Wergect thisargument Sncethe chargeat issue--vigtation denid--wasatype
of “charge’ over whichthelower court had continuing jurisdiction and becausethereisno question that
Appdlant was“fully and plainly informed” asto the nature of the chargethat was being brought againgt her.
Syl. Pt 2, in part, Sate ex rel. Hooser Eng' g Co. v. Thornton, 137 W.Va 230, 72 SE.2d 203 (1952).
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and aimed solely at avoiding the effects of a deleterious ruling. Appellant’s attempt to convince us tha
the lower court abused its discretion in entering the contempt ruling by expanding the dates of missed
visitation to encompass all those dates between the entry of the February 9, 1999, order and the March
1, 1999, hearing is unavailing. In this Court’s opinion, the lower court would have been remiss were it
to have limited its contempt ruling to the one date of denied visitation specified in the petition.
Moreover, the lower court’ s arguable expansion of the scope of the contempt proceeding to include
those dates where visitation denial occurred subsequent to the filing of the contempt petition was with

the circuit court’s “ plenary power to order and enforce a noncustodial parent’ s visitation rights with his

or her children.” Syl. Pt. 2, in part, Carter, 196 W.Va. at 241, 470 S.E.2d at 195.

A circuit court’ s authority to enter a contempt ruling in a domestic matter is governed
by the provisions of West Virginia Code 8§ 48-2-22 (1999). Advocating a construction of the statutory
provisions which would defeat the lower court’ s finding of contempt, Appellant argues that the lower
court failed to adhere to the requirement imposed by subsection twenty-two by not first making a
finding that she had a method available for purging herself of the contempt. Contrary to her
contentions, subsection 22(b) is not written in terms of requiring the court to first make afinding
regarding the contemnor’ s ability to purge herself before imposing a contempt sanction. The statute is
stated in conditional terms: “[I]f the court further finds the person has the ability to purge himself of
contempt, the court shall afford the contemnor a reasonable time and method whereby he may purge
himself of contempt.” W.Va. Code § 48-2-22(b). Thus, the statute only mandates the identification of

amethod and reasonable time for purging “if” the lower court determines that purging can be

16



accomplished. Clearly, under the circumstances for which contempt was found in this case--thirteen
instances of refused visitation--Appellant could not have been found by the circuit court to be capable

of purging herself of those dates where visitation had already been denied.®

While citing no law in support of this proposition, Appellant contends that by imposing
afine Judge Irons converted the civil contempt proceeding into a criminal matter.* In arecent opinior
addressing the use of West Virginia Code 8§ 48-2-22 in connection with enforcement of visitation right:
this Court both characterized and affirmed the entry of a contempt ruling, which included a $300 fine,

ascivil. See Carter, 196 W.Va at 242-43, 470 S.E.2d at 196-97. Likewise, in State ex rel. Lambert

v. Stephens, 200 W.Va. 802, 490 S.E.2d 891 (1997), this Court, in discussing the distinctions
between civil and criminal contempt, stated: “ Another appropriate sanction in civil contempt casesis a
order requiring the contemner to pay afine as aform of compensation or damages to the party

aggrieved by the contemptuous conduct.”* |Id. at

*This Court in State ex rel. Robinson v. Michadl, 166 W.Va. 660, 276 S.E.2d 812 (1981),
discussed how theabasence of an ability for anindividua to purgehimsdf of contempt (such asaninability
to pay an arrearage) doesnot convert themaiter toacriminad contempt. 1d. a 671-72, 276 SE.2d at 819
n.11. Weobsarved, ating aHorida Supreme Court decison, that an ““ ability to comply’ could be based
on ashowing that the contemner [S¢] * previoudy had the ability to comply but divested himsdlf of that
ability through hisfault or neglect desgned to frudtrate theintent and purposeof the order’ aswell asby
ashowing of present ability.” Id. (citing Faircloth v. Faircloth, 339 So.2d 650, 651 (Fla. 1976)).

%SeeW.Va. Code § 61-5-26 (1997) (authorizing fines asapendty for summary criminal
contempt).

¥Becausethe March 3, 1999, order directs Appelleeto pay her $650 fineto the court, we assume

that thelower court did not intend to turn over thesefundsto Appelleeand thet therefore, thelevied fine

was not compensatory in nature. VWhilethe non-compensatory nature of thefine might suggest thet the
(continued...)
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¥(...continued)
contempt procesding was arimind, thisdigtinction, upon analys's iswithout Sgnificance. Thequintessence
of any argument which seeksto box acontempt ruling as crimina, rather than civil, isthe enhanced
procedurd protectionswhich attach toacrimina contempt proceeding. Seelnt’l Union, United Mine
Workersv. Bagwell, 512 U.S. 821, 826-27 (1994) (identifying such protections asincluding notice of
charges, ass ganceof counsd, right to present adefense, privilegeagaing saf-incrimination, right to proof
beyond areasonable doubt, and the right to ajury tria for “serious’ crimina contemptsinvolving
imprisonment of morethan sx months, and holding that Snce”[m]ost contempt sanctions share punitive
and coercivecharacterigtics. . . thefundamenta question underlying thedistinction betweencivil and
crimind contemptsiswhet processisduefor theimpostion of any particular contempt sanction”). Given
thereduced nead for “ extengve, impartid factfinding” incivil contempt proceedings, theseprotectionsare
typicaly viewed aslesscritica inacivil sgtting. Id. a 833. Becausetherewasaminimd factfinding role
for thelower court to play inthiscase, astheissue of denied vigtation was, for themaost part, admitted, any
arguable denid of the procedurd protectionsinvoked in crimina contempt proceedingsiswithout the
necessary preudicid effect torequirereversd. SeeUnited Statesv. United MineWorkers, 330 U.S. 258,
295 (1947).

Both scholarsand courts have acknowledged thet “the categories, “civil’ and ‘ crimind’ contempt,
areundableintheory and problematicinpractice” Bagwell, 512 U.S. a 845 (quoting Gompersv. Bucks
Sove& RangeCo., 221 U.S 418 (1911)) (J., Ginsourg, concurring); seedso Earl C. Dudley, Jr., Getting
Beyond the Civil/Crimina Didtinction: A New Approach to the Regulation of Indirect Contempts, 79
Val.Rev. 1025 (1993). Thedifficulty intringc to any attempt to neatly package contempt rulingsinto avil
or aimind dassficationssemsfromthefact thet “[ c]ivil contempt procesdings, dthough primarily remedid,
aso‘vindicat[€] . . . thecourt’ sauthority’ ; and criminal contempt proceedings, although designed ‘ to
vindicatetheauthority of thelaw,” may bestow * someincidenta benefit’ uponthecomplainant, because
‘such punishment tendsto prevent arepetition of the disobedience”” Bagwdll, 512 U.S. a 845 (quoting
Gompers, 221 U.S. at 443) (J., Ginsburg, concurring).

Admittedly, Wegt VirginiaCode § 48-2-22 does not addresstheimpodtion of finesasasanction
for acivil contempt ruling. Such authority for ng finesinadcivil contempt setting arisesfrom the
inherent authority of the court to enforceitsorders. Bartles, 196 W.Va at 389, 472 SE.2d a 835; see
aso Mackler Prods Inc. v. Cohen, 146 F.3d 126, 129 (2nd Cir. 1998) (dating thet “the power of a.court
to punish for contempt may be‘inherent’” but noting thet pendtiesare determined by Congress) (aiting Ex
Parte Robinson, 86 U.S. (19 Wall.)). Werecognized in Bartlesthet “[t]he choice of impaosition of sanctions
for faling to comply with acourt order lieswith thetrid court, and wewill nat lightly disurb thet decison.”
193W.Va a 389, 472 SE.2d a 835. Moreover, in examining the provisons of West VirginiaCode
§48-2-22, it isclear that the Satute itsalf contemplates afusing of criminal and civil contemptsas
subsection b permitsatrid court to “treet afinding of crimind contempt asadivil contempt.” W.Va Code
§ 48-2-22(b).

Wefurther recognize the arguableimpotencethat acircuit court haswith regard toimposing an

(continued...)
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806, 490 S.E.2d at 895 (citing Syl. Pt. 3, State ex rel. Robinson v. Michael, 166 W.Va. at 660-61,

276 S.E.2d at 813). Thus, we find the law well-settled regarding the assessment of finesas a

permissible sanction for civil contempt rulings. See also United States v. United Mine Workers, 330

U.S. 258, 303-04 (1947) (discussing use of finesin civil contempt proceedings for purpose of

compensating party or to coerce compliance with court order).

Appellant circuitously reasons that, because the circuit court failed to impose a sanction
that included a method for purging the contempt, the civil contempt proceeding necessarily was
transformed into a crimina matter. This argument fails because the determination of whether a

contempt is civil or criminal is made with reference to the purpose being served by the imposition of tF

%(...continued)

effective meansto both sanction a contumacious party’ s flagrant violation of court ordersregarding
indiscreteissues, such asvistation directives, and, a the sametime, to compel compliancewith those
orders. Short of incarceration, thelower court had no other means of coercing Appd lant into complying
with the court’ s directives concerning visitation. Whilethis case does not present the opportunity
for thisCourt to recong der the continued viahility of itsdecisonin Hendershot v. Hendershot, 164 W.Va
190, 263 S.E.2d 90 (1980), with regard to our ruling that jury trid sare required whenever acircuit court
Intendsto incarcerate acontemnor, we question whether that ruling comportswith the reasoning of the
United States Supreme Court decisonswhich only requirejury tridswherethe crimind contempt can be
viewed as“serious’ based on the length of theincarceratory period, with“serious’ being defined as
involving aperiod of incarcerationthat minimally spanssx months. SeeBagwell, 512U.S. & 827; Taylor
v. Hayes 418 U.S. 488, 495 (1974) (holding that “ petty contempt like other petty crimind offensesmay
betried without ajury and that contempt of courtisapetty offensewhen the pendty actudly imposed does
not exceed Sx monthsor alonger pendty hasnot been expressy authorized by gatute); Bloomv. State
of lllinais, 391 U.S. 194, 207 (1968) (ssgmenting right to jury trials between those contempts which qudify
as petty offensesbased on nomind period of incarceration and contemptswhere sentence rendersoffense
“serious,” without gpecifying bright line rule asto what sentence length necessarily converts offenseinto
“serious’ category, and observing that “[p]rosecutionsfor contempt play asignificant rolein the proper
functioning of our judicid sysem”). Weleavethat issuefor another day since the lower court did not
impose the penalty of incarceration in this case.
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sanction rather than the nature of the sanction imposed.® Robinson, 166 W.Va. at 670, 276 S.E.2d at

818; accord Stephens, 200 W.Va. at 806, 490 S.E.2d at 895. In syllabus point two of Robinson this

Court explained: “Where the purpose to be served by imposing a sanction for contempt is to compel
compliance with a court order by the contemner [sic] so as to benefit the party bringing the contempt
action by enforcing, protecting, or assuring the right of that party under the order, the contempt is
civil.”®* 166 W.Va. at 660, 276 S.E.2d at 813. Since the contempt ruling arose from, and was
directed at, compelling compliance with an existing order concerning visitation to be afforded Appelle

the purpose of the sanction was clearly consonant with the objectives underlying civil contempt.

While we find no procedural impediment to the imposition of a ruling of summary

contempt against Appellant’s counsel based on the record before us,* we find error with regard to the

ANheresswe previoudy looked to the pendty imposed (eg. jal term with opportunity for purging
vs. without and determinate vs. indeterminate sentencing) in labeling contempt matters, this Court atered
that gpproach beginning with Robinson and now examinesthe purpose of the sanction, rather than the
sanctionitsdf, toidentify the nature of the contempt ruling. Cf. Hoyd v. Watson, 163W.Va 65, 73-74,
254 SE.2d 687, 692 (1979) to Robinson, 166.Va a 670, 276 SE.2d & 818. Note, however, that this
Court has, on morethan one occad on, commented onthe® indidinat” linewhich separatesavil and arimind
contempt proceedings. See Robinson, 166 W.Va. at 662-69, 276 S.E.2d at 814-17.

#n contragt, whenthesanctionisaimed at an“‘ affront to the dignity or authority of thecourt, or
to presarve or restore order in the court or repect for the court, the contempt iscrimind.”” Stephens, 200
W.Va a 806, 490 SE.2d a 895 (quoting Syl. PX. 4, in part, Robinson, 166 W.Va a 661, 276 SE.2d
at 813).

“Therecord reved sthat thecontempt ruling againgt Appdlant’ scounsd resulted when Appelart,
asserting her Ffth Amendment right, refused to answer thetrid court’ squestions despite assurancesfrom
the court thet nojail term would result from her testimony sncethiswasadivil contempt proceeding and
counsd refused to acogpt thelower court’ sruling. Counse wasfined $150 for threeinitid refusdsto “ st
down” and then an additiona $50 later in the proceeding when counsd kept indsting thet he be dlowed

(continued...)
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lower court’s award of attorney’s fees and costs against said counsel. During the March 1, 1999,
hearing, Judge Irons decided, sua sponte, to award attorney’s fees to Appellee's counsel that were
incurred between the entry of the February 9, 1999, order and the March 1, 1999, hearing. Asits
basis for awarding attorney’ s fees, the lower court states in the March 3, 1999, order: “[T]he frivolous
filings by plaintiff’s counsel since the entry of the February 9, 1999 Order herein.”* Appellant argues,
and we agree, that the lower court was required to provide him with notice and an opportunity to be
heard on the issue of sanctions being awarded, apparently under Rule 11 of the West Virginia Rules of

Civil Procedure, before levying such sanctions against him.

The sole authority cited by the lower court for its entry of an order awarding attorney’s

fees against Appellant is this Court’s decision in Daily Gazette Co. v. Canady, 175 W.Va. 249, 332

S.E.2d 262 (1985). While that decision clearly recognized the authority of a court, both inherent and

rule-based, to assess attorney’ s fees,* we nonethel ess admonished that “[l]ike other sanctions,

“9(...continued)

toread the” Code’ into therecord. Whilewe recognize the need for zed ous advocacy on the part of trid
counsd, weds0 gppreciatethe need for counsd to respect thetempord findity of thelower court’ sruling
pending goped. Thetranscript fromtheMarch 1, 1999, hearing demondirates conduct thet issufficiently
disrepectful tothedrcuit court to warrant asummary contempt finding. SeeW.Va Code § 61-5-26; Syl.
Pt. 2, Statev. Boyd, 166 W.Va. 690, 276 S.E.2d 829 (1981). Further evidence of both direct and
indlirect disrespectfulnessisevidenced by thefindingintheMarch 3, 1999, order that Appdlant’ scounsd
“hasimproperly advised hisdient.. . . to disobey the Ordersof thisCourt andin so doingto display blatant
disrespect for this Court and its Orders.”

“Thecourt further statesthat Appelant’ scounsdl’ s* actionshavereguired defendant’ sattorneys
to regpond and to schedul e hearings and miake court gppearancesin responseto sad frivolous pleadings”

“?This Court held in the syllabus of Canady that:
(continued...)
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attorney’ s fees certainly should not be assessed lightly or without fair notice and an opportunity for a
hearing on the record.” 1d. at 251, 332 S.E.2d a 264. In this case, the lower court decided to award
attorney’ s fees and then, without providing Appellant’ s counsel an opportunity to address either
Appellee’s entitlement to fees or the reasonableness of the fee award itself, the circuit court approved
an order prepared by Appellee’s counsel, which directed that $6080.50 in cumulative fees and costs

were to be paid by Appellant’s counsel within seven days.

In failing to accord Appellant’s counsel an opportunity to respond to the lower court’s
basis for assessing fees and costs, the most basic of all protections inherent to our judicial system has
been violated. Even acursory reading of Rule 11, which permits sanctions to be awarded against
counsel for pleadings that are either not supported in law or fact or are wrongly filed for harassment,
cost-enhancement purposes, or to promote delay, demonstrates that a circuit court must still afford the

party, whose conduct has spawned the need to consider sanctions, “notice and a reasonable

opportunity to respond.” W.VaR.Civ.P.11(c). We observed in State ex rel. Dodrill v. Egnor, 198
W.Va. 409, 481 S.E.2d 504 (1996), that “ordinarily a party about to be sanctioned is given an

opportunity to explain the default or to argue for alesser penaty.” Id. at 414, 481 S.E.2d at 509. The

*2(....continued)

A court may order payment by an attorney to aprevailing party
reasonable attorney feesand costsincurred astheresult of hisor her
vexatious, wanton, or oppressive assertion of aclaim or defense that
cannot be supported by a good faith argument for the application,
extension, modification, or reversal of existing law.

175W.Va at 250, 332 S.E.2d at 263.
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record in this case demonstrates that the lower court merely announced its decision to award attorney’

fees and did not permit any argument to be heard on thisissue.

In syllabus points one and two of Bartlesv. Hinkle, 196 W.Va. 381, 472 S.E.2d 827

(1996), we addressed the underlying procedural concerns inherent to an award of sanctions:

Although Rules 11, 16, and 37 of the West Virginia Rules of
Civil Procedure do not formally require any particular procedure,
before issuing a sanction, a court must ensure it has an adequate
foundation either pursuant to the rules or by virtue of itsinherent
powersto exercise its authority. The Due Process Clause of Section
10 of Article Il of the West Virginia Constitution requires that there
exist arelationship between the sanctioned party's misconduct and the
matters in controversy such that the transgression threatens to interfere
with the rightful decision of the case. Thus, a court must ensure any
sanction imposed is fashioned to address the identified harm caused by
the party's misconduct.

In formulating the appropriate sanction, a court shall be guided by
equitable principles. Initialy, the court must identify the alleged wrongful
conduct and determine if it warrants a sanction. The court must explain its
reasons clearly on the record if it decides a sanction is appropriate. To
determine what will constitute an appropriate sanction, the court may consider
the seriousness of the conduct, the impact the conduct had in the case and in
the administration of justice, any mitigating circumstances, and whether the
conduct was an isolated occurrence or was a pattern of wrongdoing throughout
the case.

In rendering its award of attorney’s fees, the lower court failed to heed basic due process principles of
notice and opportunity to be heard, as well as the foundational relationship concerns discussed in

Bartles.
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While we do not question the lower court’s authority to subject Appellant’s counsel to
sanctions in the form of attorney’s fees, we cannot approve the summary method by which Judge Irons
concluded that attorney’ s fees were warranted and then permitted Appellee’s counsel to submit their
fees, without any opportunity for Appellant to challenge the reasonableness of such fees. Before
imposing sanctions for filing frivolous pleadings and advancing frivolous arguments, atrial court must
give the alleged contemnor notice and an opportunity to be heard on the questions of frivolousness,
appropriate sanctions, and, if an award of attorney’s feesisto be made, on the necessity and
reasonableness of such fees. At the conclusion of such hearing, the trial court must make sufficient
findings of fact and conclusions of law to enable the appellate court to conduct a meaningful review.
Accordingly, we find that the lower court abused its discretion in imposing the sanction of attorney’s
fees by not first permitting Appellant’ s counsel an opportunity to be heard on the issue underlying the
trial court’s award of sanctions and by not holding a hearing on the reasonableness of the fees. See
Bartles, 196 W.Va. at 389-90, 472 S.E.2d at 835-36. On remand, the lower court is directed to
conduct a hearing for the purpose of permitting Appellant’s counsel an opportunity to respond to the
circuit court’s position regarding the frivolous pleadings counsel filed between February 9, 1999, and
March 1, 1999, and if sanctionsin the form of attorney’s fees are still deemed appropriate by the lower
court, Appellee’ s counsel should address the reasonableness of the fees submitted and Appellant’s

counsel should then be provided an opportunity to challenge the submitted fees on the ground of
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reasonableness.® See Syl. Pt. 4, Aetna Cas. & Sur. Co. v. Pitrolo, 176 W.Va. 190, 342 S.E.2d 156

(1986).

C. Appeal No. 27318--June 17, 1999, Order
Through this appeal, Appellant asserts error with regard to the lower court’s denial of
her motions seeking post-ruling relief with regard to the March 3, 1999, contempt ruling and concernir
the visitation directives set forth in the February 9, 1999, order. Also challenged isthe lower court’s
finding of contempt against Appellant for violating various orders addressing exercise of Appellee's

visitation rights.

As support for her Rule 59(a) motion seeking anew “trial” with regard to the March 3,
1999, contempt ruling, Appellant asserted that she had not been served with the petition for contempt.
Dispensing with this “jurisdictional” challenge, the lower court reframed Appellant’s concerns as
actually involving issues of notice, and concluded that there was no merit to Appellant’s averments sin
her counsel admitted to receiving the contempt petition.** The circuit court found additionally that
Appellant was not “surprised” by the visitation issues considered in that proceeding. We find no error
with regard to the denial of the Rule 59(a) motion. Judge Kirkpatrick also found no merit to

Appellant’s Rule 60 (b) (1) and (b) (6) challenges to the February 9, 1999, order adopting the

“Appellant claims that the aggregate award of feesis excessive.

“JudgeKirkpatrick’ sdune 17, 1999, order, reflectsthat Judge Irons noted for the record during
theMarch 1, 1999, hearing that the court file contained areturn showing that Appelant was*“regularly
served” with the contempt pleadings.

25



recommended order of FLM Wiley.* For the same reasons we did not address Appellant’s
assignments of error pertinent to the February 9, 1999, order, we likewise do not address the denial of
motions seeking post-ruling relief from this same order.*®

Although we find no error with regard to Judge Kirkpatrick’s entry of a contempt ruling
against Appellant for her admitted failure to comply with the visitation directives set forth in multiple
orders,*” the mechanism set in place “ designed to restore the relationship between father and children”
In the event that Appellant chooses to prospectively deny visitation requires certain modifications. The
June 17, 1999, order provides that:

Although the court does not anticipate that the plaintiff
[Appellant] will now continue to prevent visitation; out of an abundance
of precaution and in view of past actions, the undersigned does set forth
hereafter a mechanism to be utilized upon failure of the plaintiff to follow
the visitation directive. . . .

So, in the event of afurther instance of denial of unsupervised
visitation by the plaintiff, the court will invoke the following procedure
asaremedial, not punitive, measure designed to restore the relationship
between father and children:

1. A prompt hearing upon notice will be scheduled in

Monroe County before the undersigned to determine

whether or not the defendant [Appellee] was enabled

to exercise his visitation prescribed herein.

2. If itisestablished that the defendant was further

denied his specified visitation by plaintiff, the care,

custody and control of these children shall be

transferred forthwith from the plaintiff to the defendant.

*Judge Kirkpatrick digtilled dl of Appellant’ schallengesto thelower court’ s adoption of the
Recommended Order asemandaing from* agtrong difference of opinion between theplaintiff and the court”
asto the need for supervised visitation.

“°See Section 11.B. discussing statutory waiver of exceptionsto FLM Recommended Order.
“"Those orders were entered on February 9, 24, and 26, 1999.
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3. The Sheriff of Monroe County will be directed to
retrieve and transport these children to the home of the
defendant to effect this custody arrangement.

afforded. te\theolaimeeif g, v steBt@nmimeadieges to be

Asjustification for its four-pronged method of resolving future instances of visitation

denial, the lower court cited this Court’s decision in Arbogast v. Arbogast, 174 W.Va. 498, 327

S.E.2d 675 (1984). Judge Kirkpatrick refers to the following passage from that decision:

The custody change does not appear to have been ordered
because of any isolated or technical disregard of the district court’s
authority, but because Jacquelyn consistently and willfully refused to
allow her son any contact with the Arbogast family, denying her son the
right to know and share the companionship, affection and society of his
father and his parental grandparents. A mother’s “very act of
preventing . . . children of tender age from seeing and being with their
father is an act so inconsistent with the best interests of the children as
to, per se, raise a strong probability that the mother is unfit to act as
custodial parent.

Id. at 505, 327 S.E.2d at 682. By focusing solely on the above-quoted language, the lower court
obscures the fact that, in Arbogast, this Court was enforcing a modification of custody that had already
been ordered by a Kansas court. Since our actionsin that case were governed by the Parental
Kidnaping Prevention Act,”® Arbogast is clearly inapposite. Our decision in that case cannot be read

as sanctioning a modification of custody based solely on visitation denial.*

“See 28 U.S.C. § 1738A (1994).

*“Clearly, aWes Virginiacourt could rely upon continued denid of visitationto mocdiify aprevious
custody ruling assuming adherence to the appropriate procedures. See W.Va. Code § 48-2-15(e).
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Since achangein legal custody can only result pursuant to the statutory procedures set
forth in West Virginia Code § 48-2-15(e) (1999), which entail the filing of a motion seeking a change i
custody and presume a hearing on such motion, the mechanism included in the June 17, 1999, order
wrongly suggests circumvention of the statutorily-required method of obtaining a custody modificatior
While the order correctly requires a hearing following notice to the parties on the issue of denied
vigitation, the order continues by directing, in mandatory terms, that legal custody shall forthwith be
transferred from Appellant to Appellee upon proof of denied visitation. A modification of child
custody, without notice and hearing, cannot be ordered to result concurrently with a prospective
instance of forbidden conduct. Certainly, one parent’s continued refusal to permit the non-custodial
parent to exercise hig/her visitation rights could be considered by the court upon a proper motion for a
changein custody. A modification in custody cannot result, however, simply by virtue of a visitation
denial. Because any modification must result from a petition, followed by a hearing on the evidence ar
can only be ordered following compliance with the standard established for custody modifications,® th
lower court erred through its prospective directive that would authorize the sheriff to “retrieve and
transport” the parties children as aremedial measure intended to “coerce” Appellant into compliance

with the visitation directives already in place.**> Accordingly, item numbers two, three, and four must

*Thegandard whichadircuit court isreguired to apply in considering motionsfor modiification of
custody is achangein circumstances of the parties since the entry of the original decree plusa
demondration that the change of custody would materidly promote thewdfare of the child[ren]. See
Syllabus, Cunningham v. Cunningham, 188 W.Va. 235, 423 S.E.2d 638 (1992).

*'See supra note 50.
*?Appellee observes that no visitation violations have occurred since this order was signed.
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be omitted from the list of procedures set in place by Judge Kirkpatrick to address future denials of
visitation. Upon deletion of these conditions from the June 17, 1999, contempt ruling, the order is
properly sustainable, given Appellant’ s admissions with regard to the visitation denials which are the
subject of the contempt ruling.

Based on the foregoing, the February 9, 1999, order of the Circuit Court of Monroe
County is hereby affirmed; the March 3, 1999, order of the Circuit Court of Monroe County is
reversed as to the award of attorney’s fees and remanded for proceedings consistent with this opinion,
but otherwise affirmed; and the June 17, 1999, order of the Circuit Court of Monroe County is
reversed as to the mechanism designated for transferring physical and legal custody upon a prospective
visitation denial and remanded for entry of an order omitting such mechanism, but otherwise affirmed.

Affirmed, in part; Reversed in

part; and Remanded With
Directions.
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