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After working for morethan 20 yearsasacircuit judge, where | focused on effectively
responding to problemsof juvenileabuse, victimization, crime, and delinquency, | am confident that the
curfew of which the mgority opinion gpprovesis not only unconditutiond -- it isalso smply ineffectua
political posturing and pandering -- at the expense of the civil rights of young people and their parents.

Theurgeto scapegoat and stigmetize someone, anyone-- for thelarger shortcomingsof
our sodety, and especidly how wetreet our kids-- findsregular expressonin our juvenilejugice sysem,
just asit doesin our larger criminal justice system. Hence, youth curfews.

Whilel disagree with Judge King' sultimate conclusion, inthe decision that we are
reviewing, to uphold the Charleston curfew -- | gppreciate very much the breadth and quality of Judge
King'sthoughtful and thorough legal opinion. He brought aremarkable leve of jurisprudence and
scholarship to his decision that fully elevated thisissue to its proper importance.

| particularly gppreciateand agreewith Judge sKing' sapplication of “strict scrutiny” to

the curfew in question. For themgority of thisCourt, then, toretreat from Judge King' s* drict scrutiny”



condusion, isaninexplicableand unnecessary derogation of therightsof dl Wes Virginians-- induding
those West Virginians who are not yet the “magic age” of 18.

Fortunately, because the mgority opinionis per curiam, the mgority’ s chosen gpproach
isnot st inthefirmegt of jurigorudentia cement. | hopethat in thefuturethis Court will recognizethet Srict
scrutiny appliesto the rights of young people to assemble, etc. -- just asit doesto the rights of other
citizens.

Withregard tothequestion of whether suchacurfew iscondtitutiondly sustaineble, thelegdl
reasoning of the majority isin clear tension with a more enlightened and progressive legal approach.

We need not |ook far to find adefinitive expresson of such an enlightened and progressve
goproach.  For if wemerdy subditute“Charleston” for “ Charlottesville” what Judge Blane Michad of
the United States Court of Appedsfor the Fourth Circuit, adistinguished West Virginian, wrotein his
dissent in Schliefer v. City of Charlottesville, 159 F.3d 853 (4th Cir. 1998) -- as set forth infull in
the Appendix to this dissent -- is one hundred per cent applicable to the instant case.

| cannot improve on Judge Michael’ swriting (and what ajob it would be to even
summarizeit!). | therefore set forth and subscribe to hisreasoning as stating why | dissent to the
constitutional reasoning of the per curiam majority opinion.

Findly, the palicewill makewhat usethey will of the curfew that wehave gpproved. After
awhile it will probably gether dugt inadrawer. | hopethat until that hgppens, the palice will beresrained,
and that wewill not seethe curfew’ s gpplication digproportionately to minority youth. | so hope that
young peopleand thar parentswill takefull advantage of the Hrs Amendment” provisonsand protections

of the curfew -- because | think that in a passive-media-driven culture, actively asserting the right of
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freedom of expressionisone of the best kindsof practical education in citizenship that our children can

have.



APPENDIX

Michael, Circuit Judge, dissenting in Schliefer v. City of Charlottesville, 159 F.3d 853 (4th Cir.
1998):

Today, themgarity rdegateskidsto second-dassatizenship by upholding Charlottesvilles
nighttime curfew for minors. Forbidding children to go out a night affectstheir fundamentd rights, and
sucharegriction canbevdid only if it withsands grict scrutiny. The Charlottesville curfew ordinancefalls
thetest becauseit swegpstoo broadly and usurpsrather then supports parenta authority over childrearing.
The ordinance has another conditutiondl defect aswell.  Althoughit isacrimeto violatethe ordinance,
the crimeisonly vaguely defined. The curfew does not apply when minors are "exercising First
Amendmentrights." Thisexceptionisuncongtitutionaly vague, leaving children, their parents, and the
police to guess whether particular conduct is punishable asacrime. | respectfully dissent.

Themgority atemptsto brush thisdissent asde by daming that under my goproach'no
curfew ever would pass conditutiond mugter,” antea 854-55. | can aseaslly say that under themgority's
gpproach no curfew would ever fall conditutiond muder. I'maraid that my damwill beproventrue As
long asthemgority'sstandard isthelaw, acity council can passajuvenile curfew asaroutine measure
becausethejudtificationisso essy to aticulae. This should not stand under the Condtitution.  Children
meke up aquarter of our populaion, and their rightsmust not beignored. A dity coundil cannot order such
alarge segment of the community to stay at homefor thirty-three hoursof every week unlessitscurfew
saidiesdrict scrutiny. Subjecting Charlottesvilleés ordinanceto thistest doesnot subvert the"democratic
authority" of the City Council, see ante at 854-55.  On the contrary, the Council's authority must be
exercised within condtitutional bounds. The Council cannat, inthe name of mgjority rule, tekeaway
constitutional rights of aminority, in this case all children under seventeen.

Charlottesvilléscurfew targetsall unemandi pated personsunder seventeen and appliesbetweenthehours
of 12:01 am. and 5:00 am. onweek nightsand 1:00 am. and 5:00 am. on Friday and Saturday nights
(Saturday and Sunday mornings). See Charlottesville, Va, Code 8 17-7(a), (b) (hereinafter City Code).
Theordinance makesit unlawful for theseminorsto "remain” in public (induding private property opento
the public) during curfew hoursunlessone of the curfew'seight exceptionsaremet. Seeid. Oneof these
exceptionsalowsaminor to remainin public when "theminor isexercising First Amendment rights
protected by the United States Condtitution, such asthefreeexerciseof rdigion, freedom of speech and
theright of assembly.” I1d. 8§ 17-7(b)(8). A minor isaso exempted from the curfew if he haswritten
documentation that heisrunning an "errand” asdirected by his parent and this document meetsnine
datutory criteria. Seeid. 8 17-7(b)(6). [FN1] Minorswho violatethe curfew aresubject to criminal
punishment, and o are parentswho "knowingly permit, dlow or encourage’ their childrento defy the
curfew. Seeid. 8 17-7(c).



FN1. Thewritten document must contain thefollowinginformation: (1) theminor'sname; (2) the
authorizing parent'sname, (3) Sgnature, (4) address, and (5) tdephonenumber; (6) thetdephone
number where this parent may be reached during the pendency of the errand; (7) a"brief"
description of theerrand; (8) theminor's destination or destinations; and (9) "the hoursthe minor
is authorized to be engaged in the errand.”" See City Code 8§ 17-7(b)(6).

OnMarch 10, 1997, Danid Schiefer and four other minors, two adult parents of theseminors, and
an eighteen-year-old adult brought suit againg the City of Charlottesville seeking adedaratory judgment
that the curfew ordinanceisunconditutiond. Indidrict court theminor plaintiffsargued their caseasa
Fourteenth Amendment equid protection violation that implicatesther fundamentd rights, induding First
Amendment and dueprocessrightsand theright tointrastate movement.  The parent plaintiffsargued thet
the curfew'sredrictionsimpermissibly burdened their due processright to exercise parentd discretion and
control over therearing of their children by making the exercise of thisdiscretion and control illegal.
Findly, dl plaintiffs chalenged the statute as being void for vagueness under the Due Process Clause.
[FN2] Thedidrict court ruled for the City on these damsafter atrid onthemerits. | would reverseon
the grounds that the curfew violates the Equal Protection Clause and is void for vagueness.

FN2. Likethe mgority, | read the plaintiffs equa protection and due processclamsasarisng
under the Fourteenth Amendment, rather than the A fth Amendment asaleged in their complaint.

Because the curfew crimindizes conduct of persons under the age of seventeen, the City'suse of
this age-based dassficationissubject to thelimitations of the Fourteenth Amendment'sEqua Protection
Clause. Generdly, lawsmaking age-based classficaionsaresubject torationd bassreview, see Gregory
v. Ashcroft, 501 U.S. 452, 470, 111 S.Ct. 2395, 115 L .Ed.2d 410 (1991); Massachusetts Bd. of
Retirement v. Murgia, 427 U.S. 307, 313-14, 96 S.Ct. 2562, 49 L.Ed.2d 520 (1976), and thus are upheld
if thereisarationd reationship thet tiesthe use of the dassfication to alegitimate governmenta purpose,
seeHdlerv. Doe, 509 U.S. 312, 319-21, 113 S.Ct. 2637, 125 L .Ed.2d 257 (1993). However, when
an age-based dassfication affectsfundamentd rights, acourt must review thedassficationwith "themost
exacting scrutiny.”  See Clark v. Jeter, 486 U.S. 456, 461, 108 S.Ct. 1910, 100 L.Ed.2d 465 (1988)
(unanimousdecigon); ssedso Audtinv. Michigan Chamber of Commerce, 494 U.S. 652, 666, 110 S.Ct.
1391, 108 L.Ed.2d 652 (1990).

The Charlottesville curfew ordinance doesimplicate fundamenta rights. Cf. Kolender v. Lawson, 461
U.S. 352,358, 103 S.Ct. 1855, 75 L.Ed.2d 903 (1983) (loitering statute implicates First Amendment
libertiesand " congtitutiond right to freedom of movement”); Nunezv. City of SanDiego, 114 F.3d 935,
944-45 (9th Cir.1997) (holding that curfew infringed minors fundamentd rights). Normadly, thiswould
require the City to demondirate that the ordinance satidfies dtrict scrutiny.  However, becausethis case
involvesthe fundamenta rights of minors, and not those of adults, the mgority concludesthat equal
protection requiresonly intermediate scrutiny. Seeantea 846-47. | disagree. Likethe FHfth and Ninth

5



Circuits, | would hold that the Equal Protection Clause subjectsto strict scrutiny al governmental
classificationsthat impact fundamenta congtitutiond rights. SeeNunez, 114 F.3d a 945-46; Qutbyv.
Strauss, 11 F.3d 488, 492 & n. 6 (5th Cir.1993). Under this standard the Charlottesville curfew is
unconstitutional .

A.

Some mention of theunique status of childrenin our society is necessary to set thestagefor the
explanaion of why drict sorutiny isnecessary.  The Supreme Court haslong recognized that * ‘[c]hildren
haveavery specid placeinlifewhichthelaw shouldreflect.” Belotti v. Baird, 443 U.S. 622, 633, 99
S.Ct. 3035, 61 L.Ed.2d 797 (1979) (Bellatti 11') (plurdity opinion). Accordingly, the Belatti 11 plurdity
identified certain factorsthat the Court has used to judtify Stuations where "the condtitutiond rights of
children cannot be equated with those of adults” 1d. a 634, 99 S.Ct. 3035 (identifying thefactors as"the
peculiar vulnerability of children; thar inability to mekecriticd decisonsinaninformed, mature manner;
and theimportance of theparentd roleinchildrearing."). Thesefactorsreflect theview that " [t]heunique
rolein our society of thefamily ... requiresthat congtitutiona principles be gpplied with sengtivity and
flexibility to the specid neads of parentsand children.” Seeid. a 633-34,99 SCt. 3035. Thisfocuson
the family and the parent-child relationship iscentrd in the Court's decisions and must be examined to
undersand whenthereisjudificationfor concluding that aminor'sconditutiona rightsarenct coextensve
with those of an adult.

The Supreme Court hascongstently reflected thetraditiona Western concept of thefamily asa'unit with
broad parentd authority over minor children.” SeeParhamv. JR., 442 U.S. 584, 602, 99 S.Ct. 2493, 61
L.Ed.2d 101 (1979). Indeed, the Court's" ‘conditutiond interpretation has congstently recognized [thet]
parents clamto authority in their own household to direct therearing of their childrenisbasicinthe
gructure of our society.'" Bdlatti 11,443 U.S. a 638, 99 S.Ct. 3035 (quoting Ginsberg v. New Y ork,
390 U.S. 629, 639, 88 S.Ct. 1274, 20 L.Ed.2d 195 (1968)). Thisauthority isundoubtedly broad.

When parentd control comesinto play, "unemandipated minorslack someof themogt fundamentd rights
of sdf- determination--including eventheright of liberty initsnarrow sensg, i.e, theright to comeand go
awill." VernoniaSch. Dig. 47Jv. Acton, 515 U.S. 646, 654, 115 S.Ct. 2386, 132 L.Ed.2d 564 (1995).

However, aparent's broad authority does not generally carry over to the state. "[O]ur constitutional
system long ago reected any notion that achild is 'the mere creature of the State' and, on the contrary,
asserted that parents generdly 'have the right, coupled with the high duty, to recognize and prepare [thelr
children] for additiond obligations.'" Parham, 442 U.S. a 602, 99 S.Ct. 2493 (quoting Piercev. Socety
of Sigters, 268 U.S. 510, 535, 45 S.Ct. 571, 69 L.Ed. 1070 (1925)); seedsoBdlotti 11,443 U.S. at
637, 99 S.Ct. 3035; Wisconsinv. Y oder, 406 U.S. 205, 232, 92 S.Ct. 1526, 32 L.Ed.2d 15 (1972)
("Thisprimary role of the parentsin the upbringing of their children is now established beyond debate as
anenduring Americantradition."). The Court hasrepeatedly said that itis" 'cardina with usthat the
custody, care and nurture of the child resdefirst in the parents, whose primary function and freedom
include preparation for obligationsthe state can neither supply nor hinder.'" SeeBdlatti 11,443 U.S. at
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638, 99 S.Ct. 3035 (dterationinorigind) (quoting Princev. Massachusetts, 321 U.S. 158, 166, 64 S.Ct.
438, 88 L.Ed. 645 (1944)). Thishroad recognition of the parents right to control the upbringing of thar
children and of condtitutiond deferenceto parental authority islinked to the parents duty toraiseand
protect their children. SeelLehr v. Robertson, 463 U.S. 248, 257-58, 103 S.Ct. 2985, 77 L.Ed.2d 614
(1983); Meyer v. Nebraska, 262 U.S. 390, 400, 43 S.Ct. 625, 67 L.Ed. 1042 (1923). Thisdeference
to parentsrestson the strong presumptionsthat "naturd bondsof affection lead parentsto act in the best
interestsof their children” and that " parents possesswhat achild lacksin maturity, experience, and cgpaaity
for judgment required for making lifesdifficult decisons” SeeParham, 442 U.S. a 602, 603, 99 S.Ct.
2493; see also Bellotti I, 443 U.S. at 637, 99 S.Ct. 3035; Yoder, 406 U.S. at 232, 92 S.Ct. 1526.

Only in limited instances is the state able to assart a parent's broad power to control the activities of

minors. For example, when the date actsasthelegd guardianfor achild, it will assumemuch, if not dl,
of aparent'straditiond prerogatives. Smilarly, theteachersand adminigrators of apublic school will act
"inloco parentis’ while children areintheir physical custody because parents™ 'delegate part of [thelir]
authority' " to theschool by placing their children under itsingruction. SeeVernonig, 515U.S. a 655,
115 S.Ct. 2386 (quioting 1 W. Blackstone, Commentarieson the Laws of England 441 (1769)); Bethel
Sch. Digt. No. 403 v. Fraser, 478 U.S. 675, 682, 106 S.Ct. 3159, 92 L.Ed.2d 549 (1986); id. at 688,
106 S.Ct. 3159 (Brennan, J., concurring in the judgment). [FN3]

FN3. The mgority overlooksVernonia'sred thrust by quoting it to suggest that aminor's
condiitutiond rightswith respect tothedtatearesubject to " customary limitations" anteat 847, that
"includ[€] eventheright of liberty initsnarrow sense, i.e, theright to come and go a will," id.
(quoting Vernonia, 515 U.S. a 654, 115 S.Ct. 2386). Had the mgority quoted the very next line
inVernonia, it would be obviousthat the case makes clear that minorslack some of the most
fundamenta rights of saf-determination with repect to thar parents, not thesate. See515U.S.
at 654 ("They are subject, even asto their physical freedom, to the control of their parents or
guardians™). Vernoniarepeatedly emphasized that aminor'srights"vis-avisthe Sate may depend
ontheindividud'slegd rdationship with the State' and thet "centrd” to the Court'sdecison was
thefact that the children claiming aconstitutional privacy right had "been committed to the
temporary custody of the State as schoolmaster.” Seeid. at 654, 115 S.Ct. 2386; seedsoid.
at 655, 656, 662, 665, 115 S.Ct. 2386; cf. Nunez, 114 F.3d at 944-45 (regjecting as "out of
context" the same quotation the majority uses from Vernonia).

Inagmilar way, the ate (as parens patriae) may occasondly displace the parents primary rolein child
rearinginorder to protect achild'swdfare. Thus, thestate may trump parenta discretionin ddinquency
proceadings (because parentd control has dreedy fatered), see Schdl v. Martin, 467 U.S. 253, 265, 104
S.Ct. 2403, 81 L.Ed.2d 207 (1984); Inre Gault, 387 U.S. 1,17, 87 S.Ct. 1428, 18 L.Ed.2d 527
(1967), or ingtuationswhereachild's"physical or mentd hedthisjeopardized,” see Parham, 442 U.S.
at 603, 99 S.Ct. 2493; Y oder, 406 U.S. at 233-34, 92 S.Ct. 1526. Inthese circumstances, the strong
presumption thet parents are able and willing to act in the best interests of their children may be rebuitted.



SeeParham, 442 U.S & 602, 99 SCt. 2493, The date's power to displace parentd discretionislimited,
however, and must be justified on a case-by-case basis.
That some parents"may & timesbe acting againg theinterests of their children” ... crestesabasisfor
caution, but ishardly areason to discard whol esa e those pages of human experiencethat teach that
parentsgenerdly do actinthe child'sbest interess. The datist nation that governmenta power should
upersede parenta authority indl casesbecause some parentsabuseand neglect childrenisrepugnant
to American tradition.

Id. a 602-03, 99 S.Ct. 2493 (citations omitted). Indeed, "[s]imply because the decision of aparent is
not agreeableto achild or becauseit involvesrisksdoes not automaticaly trandfer the power to meke thet
decison from the parentsto some agency or officer of thestate.” Id. at 603, 99 S.Ct. 2493 (emphasis
added). Thus, exceptin pecid circumstances, the state normally must defer to theexercise of abroad
degree of parental discretion.

Itisaso dear that whilethe Sate does havean independent interest in thewdfare of children, thisinterest
may be superseded by the parents right to exercisebroad discretioninraising ther children. See, eg.,
Y oder, 406 U.S. a 229-30, 92 SCt. 1526; Pierce, 268 U.S. a 534-35, 45 SCt. 571; Meyer, 262 U.S.
at 400, 43 S.Ct. 625. Consequently, therights of minorsin relation to the state must be andyzed to
condder nat only theinterestsof theminor and the gate but dso theinteressof parents. Cf. Parham, 442
U.S. a 600, 99 S.Ct. 2493 (minor's"interest isinextricably linked with the parents interest in and
obligationfor thewdfareand hedth of thechild"). Thus theanalyssof aminor'srightsiscomplicated by
the addition of thisthird party (aparent) who can bolster ether the datesclam of authority or theminor's
assationof rights. Cf. Yoder, 406 U.S. a 231, 92 S.Ct. 1526 (recognizing that "' competing interests of
parents, children, and the State" requires additional analysis). [FN4]

FN4. Recently, in Renov. ACLU, 521 U.S. 844, ----, 117 S.Ct. 2329, 2348, 138 L.Ed.2d 874
(1997), the Court recognized that it is" clear that the strength of the government'sinterestin
protecting minorsisnot equaly strong” in al gpplications of the Communications Decency Act.
Soedificaly, the Court indicated thet the government'sinterest in protecting minorsfrom indecent
materid would be greetly diminished where"aparent dlow[s| her 17-year-old to usethefamily
computer to obtain information on the I nternet that she, in her parental judgment, deems
appropriate.” Seeid. (emphasis added).

Although the Court'slanguagein Princev. Massachusetts, 321 U.S. 158, 64 S.Ct. 438, 88 L.Ed. 645
(1944), "taken a itsbroadest siveep" would lend support to the mgority's expangve view of Sate power,
Prince haslimited gpplication beyond itsfacts. See Y oder, 406 U.S. a 229, 92 S.Ct. 1526. Prince
involved achalengeto aconviction under achild labor law that medeit crimind for parentsto alow boys
under theage of twelve and girlsyounger than eighteen to sall newspagpersand smilar items. SeePrince,
321 U.S a 160-61, 64 SCt. 438. The Court sustained the conviction of Mrs. Princefor taking her ward
(and niece), anine-year-old girl, with her to asss in sHling rdligious literature during the evening hours.

Seeid. at 161-62, 64 S.Ct. 438; id. at 171, 64 S.Ct. 438 (Murphy, J., dissenting); see aso Ginsberg,
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390U.S. a 638-39,88 S.Ct. 1274. The Court ruled thet the Sate'sinterestsin protecting the nine-year-
old from psychologica and physica harmsthat might result from Princgsactivitieswere sufficient tojustify
the conviction. See321U.S a 169- 70, 64 S.Ct. 438. The Court was careful to Sate, however, that
its decision did "not extend beyond the facts the case presents.” Seeid. at 171, 64 S.Ct. 438.
Accordingly, the Court hassincelimited Prince's gpplication to Stuationswhere thereisa™ 'subgtantial
threat' " of harm to the "physical or mental hedlth of the child or to the public safety, peace, order, or
wefare" SeeYoder,406 U.S. a 230,92 S.Ct. 1526. Inlight of Y oder and thefactsof Prince, | reed
Princeto alow agtate to override parental discretion when the exercise of thisdiscretion createsa
subgtantial threet to the health and safety of children.  Inassessing thisthregt, Prince suggeststhat very
young children are particularly vulnerable to harm.

Thisdiscuss on underscoresthe Supreme Court'srecognition of the specid statusof children and the
predominance of thefamily unit. In particular, it underscoresthe Court's deferenceto thetraditiona
authority of parentsover the activitiesof their children. With thisbackground, I now turn to the proper
standard of scrutiny that must be applied in this case.

B.

Theminors equd protection chalengein thiscase mugt beandyzed under srict sorutiny. Thiscondusion
flowsfrom thebas c questionthemgority ignores. Why arethefederd congtitutiond rightsof persons
who are defined asminorsunder statelaw different from those of adults? The answer isthat aminor's
congtitutional rights are basically the same asthose of adults, but in certain situationsthere may be
"dgnificant sateinterest[d ... that [are] not present in the case of an adult” that will support abroader
authority toregulateminors. See Planned Parenthood v. Danforth, 428 U.S. 52, 75, 96 S.Ct. 2831, 49
L.Ed.2d 788 (1976). [FN5] When theseinterestsjustify regulation, they do so not becaiseaminor's
conditutiond rightsaredwaysinferior to those of an adult but rather because thegovernment's specific
Interests asregards minors are sometimes sufficient to alow aregulation to survive strict scrutiny.
Accordingly, | would hold that thefundamental rights’ of minorsareno lessfundamentd than those of
adultsand, thus, must be protected with the samevigor under adtrict scrutiny andyss. SeeNunez, 114
F.3d at 945.

FN5. Therearelimited differencesimbedded in our Condtitution. For instance, the Twenty-Sixth
Amendment guaranteestheright to vote only to those eighteen and older. SeeU.S. Const.
amend. XXVI.

1.
Thisconduson isdravn from the Supreme Court's generd gpproach to andyzing therights of minors
The Court makesit clear that "[m]inors, aswel asadults, are protected by the Condtitution and possess

condtitutional rights." See Danforth, 428 U.S. a 74, 96 S.Ct. 2831; seedso Tinker v. DesMoines
Indep. Community Sch. Digt., 393 U.S. 503, 511, 89 S.Ct. 733, 21 L.Ed.2d 731 (1969) ("[d]tudents....
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are'persons under our Constitution [who] are possessed of fundamental rights which the State must
respect”); InreGault, 387 U.S. 1, 13, 87 S.Ct. 1428, 18 L .Ed.2d 527 (1967) ("whatever may betheir
preciseimpeact, neither the Fourteenth Amendment nor the Bill of Rightsisfor adultsaone”’). Indeed, the
amplefact of ageminority cannot by itsdlf justify adilution of condtitutiond protection. SeeBellotti v.
Baird, 443 U.S. 622, 633, 99 S.Ct. 3035, 61 L.Ed.2d 797 (1979) (Béllatti 11 ) (four-vote plurality
opinion) ("A child, merdy on account of hisminority, isnot beyond the protection of the Condiitution.”).
Because"[clondtitutiond rights do not mature and comeinto being magicaly only when one atainsthe
date-defined age of mgority,” Danforth, 428 U.S. a 74, 96 S.Ct. 2831 (emphass added), al persons,
regardless of age, possesstheserightsunder our system.  Cf. Bdlatti I1, 443 U.S. a 635, 99 S.Ct. 3035
("childrengenerdly areprotected by the samecondtitutiond guaranteesagaingt governmenta deprivations
as are adults' (emphasis added)).

Whileminorsgenerdly possessthe samerightsagaingt governmentd deprivationsasadults, condderations
unigueto minorscanlend moreweght to the government'sinterest inregulating thisdass. SeeNunez, 114
F.3da 945; Qutb, 11 F.3da 492 n. 6. In Bdlatti |1 afour-justice plurdity noted that the Supreme Court
has used threereasonsto "judtify[ " treating minorsdifferently from adultsunder the Condtitution: "the
peculiar vulnerability of children; thar inability to makecritica decigonsinaninformed, maturemanner;
and theimportanceof the parenta rolein child rearing.” 443 U.S. a 634, 99 S.Ct. 3035. If minorsare
to be accorded condtitutiond rights unequa to adults by reason of aparticular regulation, these factorsmugt
support thegovernment'sassartion of greeter authority. " 'Itisonly upon suchapremise.... that aState may
deprivechildren of ... rights[when asgmilar deprivation] would be condtitutionaly intolerablefor adults.’
" Bdlotti 11,443 U.S. a 635 n. 13, 99 S.Ct. 3035 (quoting Ginsberg, 390 U.S. a 650, 88 S.Ct. 1274
(Stewart, J., concurring in the result)) (emphasis added).

Theprincipleisillugtrated by the Supreme Court'strestment of statutesforbidding aminor to obtainan
abortionwithout parental consent. The Court hasseadfasily ind sted that such satutesmust haveajudicia
bypassprocedure. See, eg., Bdlotti 11,443 U.S. at 647-48, 99 S.Ct. 3035 (consent atute); Danforth,
428 U.S. at 72-75, 96 S.Ct. 2831 (same). Theanaysisused by the Court in Danforthis particularly
ingructive. After ruling that agpousd consent provision was uncongtitutiond, the Court addressed the
statute'sparental consent provision, saying that "much of what hasbeen said above, with respect to
[spousal consent], applieswith equd forceto [parenta consent]." 428 U.S. a 74,96 S.Ct. 2831. The
Court explained that "[m]inors, aswell as adults, are protected by the Constitution and possess
condtitutiond rights™ 1d. However, it acknowledged that "the State has somewhat broader authority to
regulatetheactivitiesof childrenthen of adults” Seeid. Consequently, the Court explained: "It remains,
then, toexaminewhether thereisany sgnificant Sateinterest in conditioning an abortion on the consant of
aparent ... that isnot present inthe case of anadult.” Seeid. a 75, 96 S.Ct. 2831 (emphasis added).
Thisandydsdemondratesthat the Court did not assumethat the Sate dway's possesses broader authority
toregulaechildren. Tothecontrary, it looked to whether there were Sgnificant interets pedificto minors
that justified the law, indicating that the law would be uncongtitutiond if theseinterestsdid not provide
sufficient support for broader authority toregulaieminors. After examining theinteressadvanced by the
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date, the Court struck down the parental consent law becauseit lacked " sufficient judtification.” Seeid. at
75, 96 S.Ct. 2831.

The Court gpplied the same reasoning it used in Danforth to its subsequent parental consent cases. In
Bdlatti 11 the Court congructed itsjudicid bypassrequirement to permit the consent undertaking to apply
only to those minorswho could justifiably betrested differently from adults. Thus, abypass procedure
must alow aminor to demondratethat ather (1) sheismatureand informed enough to maketheabortion
decison hersdf or (2) theabortionisin her bet interests. See Ohiov. Akron Cir. for Reprod. Hedlth,
497 U.S.502,511, 110 S.Ct. 2972, 111 L .Ed.2d 405 (1990) (Akron 11 ); Bdlotti 1,443 U.S. at 647-
48,99 S.Ct. 3035. Firgt, the gtate'sjustification that minorsgeneraly are not able "to makecritical
decigonsinaninformed, maturemanner,” Bellotti 11,443 U.S & 634, 99 SCt. 3035, islost whenaminor
isadjudged matureand informed.  Without the immeturity judtification, the Sate haslittle reason to, and
indeed cannoat, requireaparent'sconsent. Cf. Danforth, 428 U.S. a 75, 96 S.Ct. 2831 (parent'sinterest
in abortion decisonisoutweighed by mature minor'sprivacy right). Smilarly, Bdlotti ‘sfind congderation,
thet grester regtrictionsmay beimposad on minorstoreinforcethe"importance of the parentd rolein child
rearing,” Bellotti 11, 443 U.S. at 634, 99 S.Ct. 3035, is premised on the presumption that parentswill
dischargethear "responghility for [ther] children'swdl-being." Seeid. a 638-39, 99 SCt. 3035. When
aminor can demondrateto acourt thet an abortionisin her best interests, thegatesinterest ininvolving
the parentsis reduced so much that the state can no longer require aminor to obtain parental consent.
Therefore, whenaminor ismatureor an abortionisin her best interests, parental consent requirementsare
uncondtitutiond becausethe sate'sinterests(specificto minors) do not justify arestriction that could not
be applied to adults.

Theparentd consent example demondratesthat the government may sometimes, but not dways, have
interestsin protecting minorsthat will alow it to impose specia restrictions that narrow aminor's
condiitutiond rights. It followsthat courts must look &t the regulation in question to determineif the Sate
hes sufficient judtification to daim that aminor'srightsare not the equa of anadult's. Only through this
process can the state-defined age of mgority haveany sgnificanceinsofar ascondtitutiond rightsare
concerned.

2.

Weknow that we mugt evaluate the specid intereststhat may judtify agreater degree of governmentd
authority over minorsinthecontext of thespecificregulation. Still, thequestionremainsastowhichleve
of scrutiny isgppropristein casesinvolving conditutiona rights. Logic compelsthat gtrict scrutiny goply.

Itisclear from the discussion abovethat the mgority's categorica approachiswrong. Themgority
would gpply intermediate scrutiny indl casesinvolving minors, eventhosein which the government hasno
judtification specificto minorsfor infringing upon their fundamenta rights. Inthelatter Stuation the
governmental interest in regul ating minors under the mgority's approach isidentica toitsinterestin
regulaingadults. Y e therightsof minorscould sl betregted differently becausethelr "fundamentd rights
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arenct protected with gtrict scrutiny review.  Thishasfar rangingimplications. Legidativebodiescan pass
many laws regulating conduct that would passintermediate scrutiny but fail drict scrutiny.  Under the
mgority'sgpproach, such laws could be gpplied to dl minorsbut could not be gpplied to any adults (whose
fundamentd rightsare protected by dtrict scrutiny), even though the government hed no reasonto regulate
minorsany morethanit didadults. Themgority'sholding, therefore, alowsaminor to be deprived of
congtitutiond rightswhen asmilar deprivation would be condtitutiondly intalerablefor adults, even though
thedatelacksany reasonfor different treetment. Thisresult cannot bejudtified and essentidly cregtesa
second-dassdtizenshipfor dl personsunder theageof mgority. For thesepersons, federa condtitutiona
rightswill "mature and comeinto being magically only when [they] attain[ ] the State-defined age of
majority,” Danforth, 428 U.S. at 74, 96 S.Ct. 2831. [FN6]

FN6. Although | disagree with thedetailsof the gpproach taken by thedidtrict court, itsanalys's
properly focused on the existence or albsence of interests specific to minorsthat would justify
"accord[ing] the state moreregulatory latitude in governing children in certain circumstances.”
Schiafer v. City of Charlottesville, 963 F.Supp. 534, 541 (W.D.Va1997) (prdiminary injunction
andyssthat wasadoptedinfind ruling) (emphassadded). Under itsgpproach, only "[w]henthe
Bellatti factors... cutinfavor of increased state oversight” will intermediate, rather than Strict,
scrutiny apply. Seeid. at 541-42.

Moreover, themgority's gpproach iscompletely inconsistent with the Supreme Court'sdecisionson

parental consent in the abortion context.  Asdiscussad above, the State cannot conditutiondly regulate a
minor'sabortion rights by requiring parental consent unlessthe regulation providesajudica bypass The
maj ority'sholding, however, would alow the state to regulate aminor'sabortion rightsif the state's
regulation " issubgtantidly related' to 'important’ governmentd interests” ante a 847. Such aresultis
clearly at odds with the Supreme Court's approach, asthe state always has an important interest in
regulaing abortions. Beginning with Roev. Wade, 410U.S. 113,93 S.Ct. 705, 35 L.Ed.2d 147 (1973),
the Supreme Court hasrepestedly recognized thegae's" important and legitimateinterestin protecting the
potentidity of humanlife” Id. & 162, 93 S.Ct. 705. Seedso Planned Parenthood v. Casay, 505 U.S.
833,871,112 S.Ct. 2791, 120L.Ed.2d 674 (1992); Harrisv. McRae, 448 U.S. 297, 324-25, 100 S.Ct.
2671, 65 L.Ed.2d 784 (1980). Thisinterest by itself would enable state abortion statutes to meet
intermediate scrutiny.  Therefore, the mgority's holding that intermediate scrutiny should gpply to the
regulation of minorssmply cannot be squared with the Supreme Court'sins stencethat astate cannot
reguireamature minor to obtain parental consent for anabortion.  Indead, if the mgority was correct, the
gtate could completely ban abortionsfor women under theage of eighteen. Thisconfirmsthefalacy of
applying intermediate scrutiny to cases involving the fundamental rights of minors.

| would avoid these difficulties by gpplying strict scrutiny to all equa protection challengesinvolving
fundamentd rights, regardlessof whether minorsor adultsareinvolved.  Under thisgpproach, minorsmust
be treeted the same as adults whenever the government lacksinterests pecific to minorsto support more
regtrictiveregulatory authority over them. Cf. Bdlatti 11,443 U.S & 635n. 13,99 SCt. 3035; Danforth,
428U.S. & 74-75,96 SCt. 2831. However, when drcumdancestrigger governmentd intereststhet are
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particular to minors, theseinterests, when coupled with the government's other interests, can mekethe
government'sclamfor greater restrictionson minorsmuch stronger. If theseintereststaken asawhole
arecompdlling, thegovernment'sregul aion (if narrowly tailored) will survivedtrict scrutiny with respect to
minors, eventhough it would fall thetestinthecaseof adults. SeeNunez, 114 F.3d a 945 ("the Bdlotti
framework enables courts to determine whether the state has acompelling interest justifying grester
restrictions on minorsthan on adults’); Qutb, 11 F.3d at 492 n. 6 (same). This gpproach therefore
providesajprincipled approach for deciding when children may betreated differently from adultsfor
constitutional purposes. [FN7]

FN7. Themgority rdieson the plurdity opinionin Carey v. Population SarvicesInternationd, 431
U.S. 678, 691-99, 97 S.Ct. 2010, 52 L .Ed.2d 675 (1977), to support itsargument that the
Charlottesvillecurfew should be subjected to lessthan drict scrutiny. Seeanteat 847. Carey is
adender reed for thispropogtion. Firgt, Carey 'splurdity opinion was decided before Bdlatti
I, and later cases havefollowed the reasoning of Bdllatti 11. Second, Carey itsdlf isbest read as
arecognition that the gaté'sunique and Sgnificant interestsin regulating children will makeit esser
to judtify greater redtrictions on minorsthan on adults. See Carey, 431 U.S. a 693, 97 S.Ct.
2010 (plurality opinion).

TheHRfth and Ninth Circuitsadopt thisgpproach and andyze minors egud protection challengeswith rict
scrutiny when fundamentd rightsareimplicated.  SeeNunez, 114 F.3d at 945-46; Quitb, 11 F.3d at 492
& n. 6; cf. Hutchinsv. Didrict of Columbia, 144 F.3d 798, 805-10 (D.C.Cir.1998) (opinion of Rogers,
J) (intermediate scrutiny); id. at 825- 27 (Tatd, J., concurring in thejudgment) (drict scrutiny); id. at 828
(Slberman, J,, dissenting) (finding that no fundamentd right wasaffected by curfew and therefore gpplying
retional badisreview to age-based equd protection chalenge). [FN8] | would jointhesecircuitsand hold
that the Equa Protection Clause subjectsal governmentad classificationsimpacting onthefundamenta
constitutional rights of minors to strict scrutiny.

FN8. Renov. Flores, 507 U.S. 292, 301-05, 113 S.Ct. 1439, 123 L .Ed.2d 1 (1993), indicates
that drict scrutiny should gpply when the fundamentd rightsof minorsareinvolved. InHoresa
dassaf minorschalenged an INSregulaion thet requiresjuveniledienstobe placed inindtitutiond
group carefaailitiesduring the pendency of deportation proceedingsif aguardian or adult rddive
isnot availableto take custody. The Court recognized that strict scrutiny applies”when
fundamentd rightsareinvolved,” seeid. at 302, 305, 113 S.Ct. 1439, but it rgjected theminors
dueprocessclaim becauseit found that no fundamenta right existed under the circumstances of
thecase. Seeid. at 305, 113 S.Ct. 1439; df.id. at 304, 113 S.Ct. 1439 (dating that “the child's
fundamentd rightsmust not beimpaired” by INS).  The approach adopted by the Fifth and Ninth
Circuitsistherefore congstent with Hores' implication thet sirict scrutiny goplieswhen aminor's
fundamental rights are in the balance.

13



TheCharlottesvillecurfew ordinance cannot withstand strict scrutiny and should be struck down. The
Equa Protection Clause protectsour condtitutiond rights by requiring that the government clear ahigh
hurdle before regulating in the redm of fundamenta rights. Under strict scrutiny review, "satutory
classificationsimpinging on [afundamental] right must be narrowly tailored to serve acompelling
governmentd interest.” Audtinv. Michigan Chamber of Commerce, 494 U.S. 652, 666, 110 SCt. 1391,
108 L.Ed.2d 652 (1990); seedso Memorid Hosp. v. MaricopaCounty, 415 U.S. 250, 269, 94 S.Ct.
1076, 39 L.Ed.2d 306 (1974). The Charlottesvilleordinancefalsthedrict scrutiny test, notwithstanding
itsstated (and worthy) objectivesof (1) reducing juvenilecrime, (2) promoting the safety and wellbeing of
juveniles, and (3) fostering and strengthening parental responsibility.

1.

| quite agree with the mgority that protecting the community from serious crimeis a compelling
governmentd interest. Seeanteat 847-48. Theproblemisthat the Charlottesville curfew isnot narrowly
talloredtoforwardthisgod. " Statutesaffecting condtitutiond rightsmust bedrawnwith ‘precison,' and
must be'tallored' to servetharr legitimate objectives.... [1]f thereare other, reasonable waysto achieve
thosegod swith alessar burden on condtitutiondly protected activity, [the government] may not choose
theway of greater interference. If it actsat dl, it must choose'lessdrasic means' " Dunnv. Blumgen,
405 U.S. 330, 343, 92 S.Ct. 995, 31 L.Ed.2d 274 (1972) (quoting Shelton v. Tucker, 364 U.S. 479,
488, 81 S.Ct. 247, 5 L.Ed.2d 231 (1960)).

By redtricting thefreedom of minorsduring curfew hours, the ordinancetrestsal minorsunder theage of

seventeen asathreat to society in order to protect the community fromjuvenilecrime. Thisbroad
redtrictionisnot narrowly tailored to meet itsobjective of crime prevention. The ordinancetrestsal
minorsthe same even though an exceedingly small percentage commit crimes. The Equa Protection
Clauseforbidssuchacrudegrouping when fundamentd rightsarea stake, and limiting thecurfew'shours
and providing exceptions does not diminish this shortcoming.

Thisisnot to say that emergency curfewsthat are broadly applicable and limited in duration are
uncongtitutiona. Our circuit hasprevioudy, and properly, ruled that such emergency measuresarea
proper exercise of the state's police power. See, eg., United Statesv. Chalk, 441 F.2d 1277, 1280-83
(4th Cir.1971). Here, however, wehave acurfew with no sunsat provison--acurfew that svegpsina
vadt dass, dl minorsunder seventeen, most of whomarelaw-abiding. TheEqud Protection Clausedoes
not permit such abroad segment of society to be kept off the streets every night with the smple
generalization, "We want to prevent crime." Narrow tailoring requires something less drastic.

2.
The City'ssscond objective of promoting thesafety and well-being of juvenilesadsofdlsshort under drict
scrutiny.  Thisinterestisnot compelling in this case because the curfew displaces parental authority.
Indeed, the mgority saysonly that the City hasa"srong" interest in protecting the youngest members of
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society fromharm. Seeanteat 847- 48. "Stirong” interestsare not sufficient to satisfy strict scrutiny.
Only compelling interests suffice.

The City'sdated interest in protecting minors under the age of seventeenisnot compelling here because
the curfew was not designed to be supportive of the parentd role. Bdllaitti |1 recognized thet "regtrictions
onminors, especidly thosesupportive of the parenta role, may beimportant to thechild'schancesfor ...
full growth and maturity" and therefore can judtify an increased governmenta authority to regulate the
protected activitiesof minors. See443 U.S. at 338-39, 99 S.Ct. 2781 (emphadsadded). Thisauthority
can bepresent when thegovernmental interest inregul ation complementsthetraditiona authority of the
parent. By supporting the exercise of parentd discretion, the Sate dignsitsregulatory power with the
interets of parentswho have broad discretion to control the activitiesof their children. The combined
interests of parents and the state therefore strengthen the justification for governmenta regulation.
Ginsoerg, for example, prohibited thedirect sde of pornographic magazinesto minorsin order to srengthen
parents control over their children'saccessto such materid. See390 U.S. a 631, 639, 88 S.Ct. 1274.
The Court was careful to note, however, that the government did not displace parentd authority: "the
prohibition againgt sdesto minorsdoes not bar parentswho so desire from purchasing the magazinesfor
their children." Seeid. at 639, 88 S.Ct. 1274; seedsoRenov. ACLU, 117 S.Ct. & 2346-48. Laws
liketheonein Ginsberg may thusbejustified becausethey defer to parentd authority and decisonmeaking.

TheCharlottesvilleordinance, however, paterndidticaly displacestheexerciseof parentd discretion by
makingitillega for parentsto dlow ther children to moveabout independently a night. Y et parentsare
better ableto assessther children'smaturity and capacity for judgment than acity council. Parentsmay
legitimately decide that the best way to raisetheir childrenisto permit themto be out on their own after
midnight on occasion. SeeNunez, 114 F.3d at 952. In other words, parentsmay legitimately conclude
that therisk of granting children someindependenceis smal compared to the benefits resulting from the
gradud devel opment of maturity and judgment that isneeded in preparation for aresponsbleadultlife.
This exercise of parental discretion isimpossible under the ordinance. [FN9]

FNO. The curfew's Sxth exception alowsaminor to run an "erand” for his parent if hecarriesa
signed document meeting nine tatutory criteria.  See City Code 8 17-7(b)(6). Thisrigid
exception, with itsbureaucratic demand for detail, does not afford parentsthe discretion to alow
their children to operate with any degree of independence. See supranote 1 (listing nine
reguirements).

Indeed, the ordinance was purposefully designed to digplace parenta discretion with thewill of the City
Council. Ontheday the curfew wasenacted, the Council's agendasaid thefollowing about the curfew's
purpose: "parentd responghility for thewhereabouts of their childrenisthe norm and wherethat doesnot
exig, thenthelega sanction should enforce such respongbility. Further, well communicated curfew
ordinances...imposeacommunity-widestandard on parentswho are ungbleor urwilling to set such limits”
(Emphasisadded). Rather than supporting the parental role, thiscurfew supersedesit. It reflectsthe
"gatist notion that governmenta power should supersede parenta authority inal casesbecausesome
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parents’ fail to exercise control over their children. SeeParham, 442 U.S. & 603, 99 S.Ct. 2493. This
governmental paterndismis”repugnant to American tradition.” 1d. Consequently, becausethe curfew
attemptsto achieveitsstated purpose of promoting the safety and well-being of minorsby displacing
parental authority over the upbringing of children, the curfew does not serve acompeling governmenta
interest.

3.

It followsthat the ordinancesthird Sated purpose of fosering and drengthening parental respongbility dso
fdlsshort. Ginsbergand Bdlatti 11 recognizethat laws " supportive of the parentd role," Bdllatti 11, 443
U.S a 638 (emphadsadded), may judify somelimitation on the condtitutiond rightsof minors. However,
whenlawsdigplacethe primacy of parentd discretion by imposng community-widenorms, thetraditiona
authority of parentsover child rearingisnolonger avaladleto support any limitation ontherightsof minors
Thecurfew'sattempt to foster and strengthen parental responsibility by diplacing parenta authority does
not support a compelling state interest.

For thesereasons, | would hold that the Charlottesville curfew falsto satisfy strict scrutiny and thus
violates the Equal Protection Clause.

Evenif | could condudethat Charlottesvilles curfew passed drict scrutiny, | would hold thet the ordinance
asadopted isvoid for vaguenessunder the Due ProcessClause. More spedificaly, | would hold thet the
ordinance's First Amendment "exception” isimpermissibly vague.

A.

Thevagueness doctrine of the Due Process Clause "reguiresthet apend datute definethe arimind offense
with sufficdent definitenessthet ordinary people can understand what conduct is prohibited and in amanner
that doesnot encouragearbitrary and discriminatory enforcement.” Kolender v. Lawvson, 461 U.S. 352,
357,103 S.Ct. 1855, 75 L.Ed.2d 903 (1983). Although due process requiresthat astatute satisfy both
requirements, thesecondisof specid importance: " 'alegidature[must] establish minima guiddinesto
govern law enforcement' " and prevent arbitrary enforcement. Seeid. at 357-58, 103 SCt. 1855 (citation
omitted). When satutory language lacks aufficent " definiteness or cartainty of expresson,” id. a 357, 103
S.Ct. 1855, enforcement of thelaw isleft to the purdy subjective decisonsof the palice, prosecutors, and
juries. Seeid. a 358, 103 S.Ct. 1855; Village of Hoffman Edtatesv. Hipside, Hoffman Edtates, Inc., 455
U.S. 489,498, 102 S.Ct. 1186, 71 L .Ed.2d 362 (1982) (citing Grayned v. City of Rockford, 408 U.S.
104,92 SCt. 2294, 33 L.Ed.2d 222 (1972)). Our Condtitution's guarantee of due process of law makes
this unacceptable. As the Supreme Court recognized along time ago,

"It would certainly be dangerousif the legidature could set anet large enough to catch dl possible

offenders, and leaveit to the courtsto step indde and say who could berightfully detained, and who
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shouldbesst a large. Thiswould, to some extent, subditute thejudicid for the legidative department
of government.”

Kolender, 461 U.S. & 358 n. 7, 103 S.Ct. 1855 (quoting United Statesv. Reese, 92 U.S. 214, 221, 23

L.Ed. 563(1875)). Inother words, "[w]dll- intentioned prosecutorsand judicial safeguardsdo not
neutrdizetheviceof avaguelaw.” Baggett v. Bullitt, 377 U.S. 360, 373,84 SCt. 1316, 12 L .Ed.2d 377
(1964). Thelaw itself must draw asufficiently clear line between thelegd and theillegd for both our
police and our citizens.

B.

Vaguenesschalengesmay bebrought againg agtatute " onitsface" without regard to specific conduct,
"asgpplied" to the plaintiff's conduct, or on both grounds. Facid challenges strike at theheart of the
datute, and, if successful, invaidateany and al gpplication of thechdlenged provisonuntil itisgivena
congruction thet sufficiently darifiesit. See Steffd v. Thompson, 415 U.S. 452, 474, 94 S.Ct. 1209, 39
L.Ed.2d 505 (1974); cf. Boddiev. Connecticut, 401 U.S. 371, 379,91 S.Ct. 780, 28 L.Ed.2d 113
(1971) (esgpplied). | thereforeagreewith themgjority that facid invaidity on vagueness groundsisstrong
medicnethat isto beadminisered infrequently. Seeantea 853. | disagree, however, withthemgority's
goparent belief that courts have discretion to avoid invdidating afacidly uncondtitutiond datute. Cf. id.
("Itispreferablefor courtsto demongrate restraint by entertaining challengesto gpplicationsof alaw as
thosechdlengesarise”’). Courtsrardy invaidatealaw for facia vagueness. Thisisnot becauise courts
exerdsedisoretionary restraint but becausefew fadd chdlenges stisfy the high burden normally imposed.
Asagenad rule alaw isvague onitsface"only if [it] isimpermissbly vaguein al of itsgpplications.
See Hoffman Estates, 455 U.S. at 495 & n. 7, 102 S.Ct. 1186.

What themgority ignoresistheexceptiontothisgenerd rule: when "alaw reaches'asubgtantial amount
of conditutiondly protected conduct, " facid vagueness chdlenges are " parmitfted]" and aplaintiff may
attack thelaw " "asbeing vague as gpplied to conduct other than hisown.'"  SeeKolender, 461 U.S. a
358& n. 8,103 SCt. 1855 (atationsomitted) (FHrst Amendment rights and freedom of moverment affected
by regulation of loitering and wandering); seedso Hoffman Etates, 455 U.S. a 494-95, 102 S.Ct. 1186
(recognizing that generd ruleappliesonly to statutes that "implicate[ ] no congtitutionaly protected
conduct” (emphasisadded)); Goodingv. Wilson, 405U.S. 518,521, 92 S.Ct. 1103, 31 L.Ed.2d 408
(1972); Aptheker v. Secretary of State, 378 U.S. 500, 517, 84 S.Ct. 1659, 12 L .Ed.2d 992 (1964)
(facd chdlengetolaw restricting internationd travel). Thisexceptionis”logicdly rdaedandsmilar’ to
the doctrine of subgtantial overbreadth, see Kolender, 461 U.S. a 358 n. 8, 103 S.Ct. 1855, inthat it is
necessitated by the chilling effect that vaguelaws can have onthe exercise of protected freedoms. Asthe
Supreme Court has explained,
Theobjectionable qudity of vagueness and overbreadth does not depend upon aosence of far noticeto
acrimindly accused or upon unchannel ed delegation of legidative powers, but upon the danger of
tolerating, inthe areaof First Amendment freedoms, the existence of apend statute susceptible of
sweeping and improper goplication. Thesefreedomsare ddicate and vulnerable, aswell assupremdy
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preciousinour society. Thethreat of sanctionsmay deter thair exercsedmost aspotently asthe actud
gpplication of sanctions. Because First Amendment freedoms need breathing space to survive,
government may regulate in the area only with narrow specificity.

NAACPVv. Button, 371 U.S. 415, 432-33, 83 S.Ct. 328, 9 L .Ed.2d 405 (1963) (citationsand footnote
omitted); seedso Keyishianv. Board of Regents, 385 U.S. 589, 604, 609, 87 S.Ct. 675, 17 L.Ed.2d
629 (1967) ("Thedanger of [g] chilling effect upon the exercise of vitd Firg Amendment rights must be
guarded againg by sendtivetoolswhich dearly inform[individudg wheat isbeing proscribed.”); Kolender,
461 U.S. a 358 n. 8,103 S.Ct. 1855 (citing Button and Keyishian to support exceptionto generd rule).

Especidly, then, when chilling effects are adanger and a"subgtantial amount” of protected activity is
implicated, facid challengesmust be permitted.  In other words, we do not haveto wait for case-by-case
judicial review of particular applications of the law.

Becausethe City's curfew regulates asubstantial amount of protected activity, | would hold that itis

ubjecttoafacid chdlenge. The Supreme Court'sdecisonin Kolender dl but mandatesthisconclusion.
In Kolender the Court held thet a Cdifornial aitering Satute was uncondiitutiondly vague onitsface. The
law madeit acrimefor personswho "loiter or wander on the streets’ to fail to provide " credibleand
reliable’ identificationwhen apeacedfficer requestsit under circumstancesthat would justify aTerry stop.
See461 U.S. a 353, 357, 103 S.Ct. 1855. Seegenerdly Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868,
20 L.Ed.2d 889 (1968), and later cases. The Court permitted afacid chdlenge becauseit found thet the
"law reache[d] asubgtantial amount of condtitutionally protected conduct,” see Kolender, 461 U.S. a 358
n. 8,103 S.Ct. 1855 (interna quotation marks omitted), notwithstanding the dissenting argument thet the
law wasnat “impermissbly vegueindl of itsgpplications' and could not befadialy attacked becauseit hed
an"unmistakable corethat areasonable personwould know isforbidden,” id. a 370, 371-72, 103 S.Ct.
1855 (emphasisadded). The concernthat led the Court to dlow thefacid chalengewasthe law's™
‘potentiad for arbitrarily suppressng Firs Amendment liberties " and the ™ condtitutiond right to freedom of
movement.” Seeid. a 358, 103 S.Ct. 1855 (quoting Shuttlesworth v. Birmingham, 382 U.S. 87, 90, 86
S.Ct. 211, 15L.Ed.2d 176 (1965)). The same concernsunderliethecurfew inthiscase. Themain
differenceisCharlottesvilleésHra Amendment "exception,” but, as| explain bdow, thisexceptionisitsaf
impermissibly vagueand therefore cannot savethestatutefromafacid chalenge. Indeed, theneedinthis
casefor facid review iseven stronger than that in Kolender becauisethe curfew ordinance gppliesto dl
law- abiding minorsunder theage of seventeen. Thelaw in Kolender, by contrat, required credibleand
reliableidentification only when peace officershed dready madeajudifisble Terry sop, thet is, after they
had temporarily detained asuspect because of "areasonable and arti cul able suspicion that the person
seized [wa]sengaged in crimina activity," Reid v. Georgia, 448 U.S. 438, 440, 100 S.Ct. 2752, 65
L.Ed.2d 890 (1980) (per curiam) (following Terry ). Accordingly, Kolender makesclear that afacia
chalenge is appropriate in this case.

Themagority errsin asserting that because " core First Amendment activities' are protected by the

ordinance, "margind cases' may be chdlenged asthe datuteisapplied, sseantea 854. Even assuming
that "core" activities are protected, this argument appearsto pardle the dissenting view regjected by
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Kolender. Theproper inquiry isnot whether some core values are protected but whether the curfew
"reaches’asubgtantid amount of congtitutionaly protected conduct," Kolender, 461 U.S. & 358n. 8,103
S.Ct. 1855 (quoting Hoffman, 455 U.S. at 494, 102 S.Ct. 1186). The First Amendment protectsa
subgtantial amount of conduct in addition to *political protest and rdigiousworship,” ante a 854, and the
vagueness doctrine must be applied to protect theserights. [FN10] Deferring review for as-gpplied
chdlengesimpermissbly riskschilling theexercise of asubstantid amount of congtitutionaly protected
activity. Cf. 11126 BdtimoreBlvd., Inc. v. Prince George's County, 58 F.3d 988, 993-94 (4th Cir.1995)
(enbanc) (ruling that "'courtsmust permit” facia chalengewhenthereissignificant risk of chilling First
Amendment speach becausechill * 'can beeffectively dleviated only throughafacid chalenge " (quoting
City of Lakewoodv. Plain Deder Publishing Co., 486 U.S. 750, 757,108 S.Ct. 2138, 100 L .Ed.2d 771
(2988))). | now turn to why Charlottesville's curfew is void for vagueness.

FN10. Themgority'sdtaionsto Hoffman Estates do not support the condusion thet federd courts
may wait for as-gpplied chdlengesin "margind cases” sseanteat 854. Hoffman Edatesdearly
limitsitsanalyssto those casesin which "'no condtitutiondly protected conduct” isimplicated by
thechdlengedlaw. See455U.S. a 494-95, 497, 102 S.Ct. 1186; Kolender, 461 U.S. at 358
n. 8, 103 SCt. a 1859. A wait- and-see gpproach isjudtified only whenthereisnorisk of chilling
a substantial amount of protected activity.

C.

"A lawiscongdered [uncongtitutionally] vagueif ‘aperson of normd intdligence must guessa itsmeaning
and differ astoitsgpplication.'" Elliott v. Adminidrator, Animd & Plant Hedth Ingoection Sarv., 990 F.2d
140, 145 (4th Cir.1993) (quoting Connally v. Genera Constr., 269 U.S. 385, 391, 46 S.Ct. 126, 70
L.Ed. 322 (1926)); seedso United Statesv. Lanier, 520 U.S. 259, 117 S.Ct. 1219, 1225, 137 L.Ed.2d
432 (1997) (unenimous decison); Robertsv. United States Jaycees, 468 U.S. 609, 629, 104 SCt. 3244,
82L.Ed.2d 462 (1984). Althoughthissandard gpplies generdly to vaguenesschdlenges, "[t]he degree
of vaguenessthat the Condtitution tolerates.... dependsin part on the nature of theenactment,” Hoffman
Edates 455 U.S & 498, 102 SCt. 1186. Whenadatuteinvolvesthe"economic regulation” of busness
itis"subject to alessgtrict vaguenesstest.” 1d. at 498, 102 S.Ct. 1186. Similarly, if alaw includesa
scienter requirement, thistoowill relax the degree of darity required because stienter can"mitigatealaw's
vagueness” Seeid. & 499, 102 S.Ct. 1186. Ontheother hand, "the sandard of certainty ishigher” for
datutesthat impose crimina, asopposed to civil, sanctions. SeeKolender, 461 U.S. at 358 n. 8, 103
S.Ct. 1855; Hoffman Edtates, supraat 498-99, 102 S.Ct. 1186. Thelast and "most important factor
affecting the[degree of] darity that the Congtitution demandsof alaw iswhether it threatenstoinhibit the
exercise of condtitutionaly protected rights.” 1d. at 499, 102 S.Ct. 1186. If it does, "amorestringent
vaguenesstest should apply" so that protected activity will not bechilled. Seeid.; seedso Smithv.
Goguen, 415 U.S. 566, 573, 94 S.Ct. 1242, 39 L.Ed.2d 605 (1974) ("Where agtatute's litera scope,
unaided by anarrowing Sate court interpretation, is cgpable of reaching expresson shdtered by the First
Amendment, the [vagueness] doctrinedemandsagrester degree of specificity thanin other contexts.”);
Grayned, 408 U.S. at 109 ("[W]here a vague statute 'abut[s] upon sensitive areas of basic First
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Amendment freedoms,’ it 'operatesto inhibit the exercise of [those] freedoms." " (second and third
dterationsin origina)); Button, 371 U.S. at 432, 83 S.Ct. 328 (standard is"dtrict in the area of free
expresson”). Thesefactorsdl point to the conclusion thet the Charlottesville curfew must be evduated
for vagueness under astrict standard.  Under that standard, | would hold that the ordinance's First
Amendment exception violates the Due Process Clause. [FN11]

FN11. Federd courtsdonot look smply to the statutory languageto determineif thelaw isvague,
If afederd satuteisinvolved, afederd court may congtruethe disputed provisonto removeits
vagueness. See United Satesv. 12 200-ft. Redsof Super 8mm. FHim, 413 U.S. 123, 130n. 7,
93 S.Ct. 2665, 37 L.Ed.2d 500 (1973); cf. CISPESvV. FBI, 770 F.2d 468, 473-75 (5th
Cir.1985) (congtruing federd statuteto avoid overbreadth). Likewise, whenadateprovisonis
challenged asvague onitsface, afedera court must™ ‘congder any limiting condructionthat adate
court or enforcement agency hasproffered.’” SeeWardv. Rock Againgt Racism, 491 U.S. 781,
795-96, 109 S.Ct. 2746, 105 L .Ed.2d 661 (1989) (quoting Hoffman Estates, 455 U.S. at 494
n.5,102 S.Ct. 1186). If no narrowing interpretationisprovided by the Sate, however, afedera
court is"without power to remedy the [statute's| defectsby giving[it] constitutionally precise
content.” SeeHynesv. Mayor of Oradell, 425 U.S. 610, 622, 96 S.Ct. 1755, 48 L.Ed.2d 243
(1976); seedso Smithv. Goguen, 415 U.S. 566, 575, 94 S.Ct. 1242, 39 L.Ed.2d 605 (1974).

D.

Theladt of the curfew'seight Satutory exceptionsalowsaminor to remainin public during curfew hours
when"theminor isexercdng Firs Amendment rights protected by the United States Condtitution, suchas
thefree exercise of religion, freedom of speech and theright of assembly.” City Code 8 17-7(b)(8).
Becausethisexception operatesin an area of protected conduct, it must stisfy adrict veguenessstandard
o asnat to chill theexercise of condtitutiond rights. Under thisstandard, the curfew's First Amendment
"exception” makesthe ordinanceimpermissbly vague. By defining the exceptionin vague and ambiguous
terms, the ordinanceimpermissibly forces personsof normda intelligenceto guessasto what conductis
illegal and failsto provide minimal guidelines for law enforcement.

Thevaguenessof theFrs Amendment exceptionisintuitively plain. Indeed, itslanguageisanything but
cear. Wha are"Hrst Amendment rights'? What iscongdered to be"speech”? Doesitindudewritten
communicatiion? What of expressiveconduct that doesnot involveord or written communication? What
typesof gpeech areprotected” by "freedomof gpeech™? |scommercid oeech protected? If o, towhat
extent? What isthe"freeexerdse’ of rdigion? Andwhat of the"right of assembly"? Dotwo friendshave
the"right" to"assemble’ or meet & acoffeehouss? Thissaysnothing of thegenerd Frg Amendment rights
(eg., asndaion, press, petition) that the City'sexception leavesunmentioned.  The questionsabove are
difficult enough for courts, Congress, and congtitutional scholars, let donefor someonewithnolegd
traning. Andwhen ansversaregiven, they are oftenimprecise and turn on the specificsof acaseand a
baancing of many factors. Furthermore, First Amendment jurisorudenceisavast and complicated body
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of law that growswith eech passing day. Asaresult, crimina conduct cannot be defined by smply
referring to thetitle (First Amendment) or subtitle (speech or assembly) of a particular right.

Although the Supreme Court has not addressed the First Amendment issue before us, itsdecisions
involving Satutesthat definecrimina conduct by referring tothe prinaplesof conditutiona " due process'
and"equd protection” areindructive.  Likethe First Amendment principles of “freedom of speech” and
the"freeexerdse of rdigion,” dueprocessand egud protection are complicated and nuanced condtitutional
conceptsthat are not susceptibleto generd definition. Theexidence of these rightslikewise dependson
the specifics of acase and abaancing of theinterestsinvolved. As| will show, the Supreme Court's
opinionsin Screwsv. United States, 325 U.S. 91, 65 S.Ct. 1031, 89 L.Ed. 1495 (1945) (plurality
opinion), United Statesv. Guest, 383 U.S. 745, 753-55, 86 SCt. 1170, 16 L.Ed.2d 239 (1966), and later
cases demondrate that condtitutiond "due process' and "equd protection” are inherently too vagueto be
usad to definecrimina conduct without acarefully defined scienter requirement. Thisapplieswithat least
asmuch, if not more, forceto Charlottesvillésmention of the First Amendment to definecrimina conduct
by way of exception.

In Screwsthe Court upheld agtatute under which severd law enforcement officershad been convicted
of illegdly depriving aprisoner of hislifewithout "dueprocess’ of lawv. See325U.S. & 93, 100,65 S.Ct.
1031. Thedefendantswereprosecuted under 18 U.S.C. 8 20, [FN12] whichmedeitillegd to™ ‘willfully
" depriveanother " 'of any rights, privileges, orimmunities secured or protected by the Congtitution and
laws of the United States " under the color of statelaw. Seeid. They argued to the Court that this
provision wasimpermissibly vagueas gpplied to their convictionsfor depriving the deceased of "due
process' becausethelaw provided *no ascertainablestandard of guilt.” Seeid. a 94-95, 65 S.Ct. 1031.
Justice Douglas, writing for afour-justice plurality, said that

FN12. 18 U.S.C. § 20 was the predecessor to 18 U.S.C. § 242, discussed infra.

the decisonsof the courtsare, to be sure, asource of reference for ascertaining the specific content of
the concept of due process. But even so the Act would incorporate by reference alarge body of
changing and uncertainlaw. That law isnot dwaysreducibleto specific rules, isexpressbleonly in
genard terms, and turnsmany timeson thefactsof aparticular case. Accordingly, it isargued that such
abody of legd principleslacksthe basic gpecificity necessary for crimind satutes under our system of
government. Congressdid not definewhat it desired to punish but referred the atizen to acomprehensve
law library in order to ascertain what actswere prohibited. To enforcesuch astatute would belike
sanctioning the practice of Caigulawho " published thelaw, but it waswritteninavery smdl hand, and
posted up in a corner, so that no one could make a copy of it."

Id. at 96, 65 S.Ct. 1031 (quoting Suetonius, Lives of the Twelve Caesars 278).  Indeed, seven judtices
indicated that 8 20'suseof "dueprocess' to define crimina conduct would have been uncondtitutionaly
vaguewithout something dseto mitigateitsambiguousincorporation of conditutiond principles. Seeid.
at 105, 65 S.Ct. 1031 (8§ 20 must be construed with narrow scienter requirement to "avoid grave
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condtitutiond questions'); id. at 149-50, 65 S.Ct. 1031 (Roberts, J.,, dissenting) ("[all but two'" justices
agreed onthisissue). However, the plurdity concluded that the statute could be saved by construing
"willfully" torequireaspedficintent to purpossfully depriveanother of agpedific federd right mede definite
by the expressterms of the Conditution and laws of the United States or by the decisonsinterpreting them.
Seeid. a 10005, 65 SCt. 1031, Thus, Screws"recognized thet the expansve language of due process
thet providesabagsfor judicd review is, when incorporated by referenceinto 8§ 242, generdly ill-suited
tothefar different task of giving fair warning about the scope of arimind ligbility,” Lanier, 117 SCt. a 1225
(unanimous decision), but that the use of astrict scienter requirement could sufficiently mitigate this
ambiguity.

The Courtin Guest relied on Screwsto reject asimilar vagueness challenge to a prosecution for

congpiracy to deprive black atizens of rights protected by the Equa Protection Clause. The Court again
emphasized that the specific intent requirement of 18 U.S.C. § 241, likethat of § 242, removed the
problem of the gatuté'svagueness. See Guest, 383 U.S. a 753-54, 86 S.Ct. 1170; id. at 785, 86 S.Ct.
1170 (Brennan, J., concurringin part) (incorporation of condtitutiona provisons"brings8§ 241 dosetothe
danger lineof being void for vagueness' but "' stringent scienter requirement saves[it] from condemnation”);
see dso United Statesv. Kozminski, 487 U.S. 931, 941, 108 S.Ct. 2751, 101 L.Ed.2d 788 (1988)
(tenson between requirement of " definitestandard of guilt" and"incorporat]ion] by referencealargebody
of potentially evolving federal law" is resolved with strict scienter requirement).

Recently, aunanimous Supreme Court in Lanier reiterated the prind ples established in Screwsand Guest.
The Court again recognized that "in lieu of describing the speaific conduct it forbids, [the] generd terms[of
88 241 and 242 incorporate condtitutiona law by reference.... Theresult isthat neither the Satutes nor
agood many of their condtitutiona referents ddineste the range of forbidden conduct with particularity.”
Id. at 1224. Consequently, this"affront to the [due process] requirement" of fair noticeis made
permissible only when "willful violators' deprive (or conspireto deprive) othersof rightsthet "have been
'made specific’ by thetext or settled interpretations”  Seeid. at 1225 (quoting Screws, 325 U.S. at 105,
65 S.Ct. 1031). "[WI]illful vidlators'certainly arein no podition to say that they had no adequate advance
notice' " of the definition of the crime. Id. (quoting Screws, 325 U.S. at 105, 65 S.Ct. 1031).

Likethe statutesin Screws, Guest, and Lanier, the Charl ottesville curfew's Firss Amendment exception
incorporatesalarge and growing body of law that isnot reducible to specific rulesand that turnon a
baancing of numerousfactors  Unlikethefederd satutes however, the City's curfew ordinance hasno
stienter requirement that could mitigetetheinherent vaguenessof Firs Amendment jurisprudence. Most
important, though, the curfew regulatesin areasinvol ving conditutiondly protected activity, while 8§ 241
and242donat. Infact, those sectionsare designed to punish thosewho willfully deprive and congpire
to deprive othersof condtitutiond rights, as, for example, in United Statesv. Lanier, wherethe defendant,
adaejudge, sexudly assaulted (in hisoffice) severd employeesand otherswho had businessbeforehim.
Lanier, 117 S.Ct. at 1222-23. Such conduct liesfar outsde of therealm of condtitutiona ly protected
action, and therefore 88 241 and 242 do not have to meet the drict vagueness sandard thet gpplieswhen
protected ectivity isinvolved. Thecurfew, however, does. Consequently, the ordinance must survive
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scrutiny under avagueness sandard much more grict than thet gppliedin Screwsand Guest. Under that
dandard and inlight of the absence of asdienter dement capable of saving the ordinance, | would hold thet
the First Amendment exception and the ordinance are void for vagueness. [FN13]

FN13. Themgority missesthemark when it saysthat a scienter requirement would necessarily
expand, and not narrow, the breadth of Charlottesville's curfew because subsection (b)(8)
"provides an exception from lidhility" and doesnot affirmativey definecriming conduct. Seeante
a 853n.*. Thecurfew ordinance usessection (b) and itseght exceptionsto definewhat conduct
isillegdl. SeeCity Code 8 17- 7(b). With respect to subsection (b)(8) in particular, the ordinance
mekesit acrimefor minorsto remainin publicwhen not exercdaing Frg Amendmentrights. See
id. §17-7(b), (b)(8). Subsection (b)(8) thusplainly incorporatesthe First Amendment to define
the scopeof crimina conduct. Evenwhen alaw isdrafted toinclude exceptionsin defining the
crime, ascienter dement that is applied to the criminal provison asawhole (and not just its
exceptions) can reduce the objectionable vagueness of the law.

Thetestimony of CharlottesvilleésChief of Police provesthe statuteésambiguity. When asked whether

twofifteen-year-oldsviolatethe ordinance by discussing politicsin acoffee shop during the curfew, the
Chief sad, "Y ou'reindoors, it'sapubliclocation, | ... think technically under the ordinance it may bea
violation. | doubt whether wewould ded withit." Similarly, when asked if afifteenyear-old who plays
inaband in alocal restaurant after curfew hours violates the curfew when heis not paid for the
performance, the Chief answered, "1 think that technicaly [theminor] ispossbl[y] inviolation of the
ordinance However, "the officer would obvioudy have to make adecision about whether they'rein
violationor not. Andl believetheréssomediscretiondlowed.” Itisthisdiscretion combined withthe
falureto definewith spedificity what conduct isillega that makesthe statute unconditutiondl. Thedanger
of chilling theexerdse of congtitutiondly protected attivity arisesbecause of the uncertainty associated with
the First Amendment exception. [FN14]

FN14. Itisof no condtitutiona consegquencethat the Chief tedtified that "if therédsaquestion [as
to whether the Firs Amendment exception gpplied,] wewould go down onthesdethet it wasa
valid Condtitutiond kind of activity" and "would consult with the Commonwedth Attorney or the
city attorney'sofficeto seewhether itwasor not." "Well-intentioned prosecutorsand judicia
safeguards do not neutraizethevice of avaguelaw.” Baggett, 377 U.S. a 373,84 S.Ct. 1316.

Themgority errsin supporting itsreasoning with thefact thet city coundilsgppear to be placed "between
arock and ahard place" anteat 853- 54. Whileit istrue that curfews without exceptionswill dmost
awaysimpermissbly infringeupon subgtantivecongtitutiond rightsand thet curfewswithexceptionsmay
besubject to vaguenesschdlenges invdidation of thisordinanceissill mandated by our Congtitution. "Our
Condiitutionisdesgned to maximizeindividud freedomswithinaframework of orderedliberty. Statutory
limitationson thosefresdomsareexamined for subgtantiveauthority and content aswell asfor definiteness
or certainty of expression.” Kolender, 461 U.S. at 357, 103 S.Ct. 1855 (emphasisadded); seedso
Nunez v. City of San Diego, 114 F.3d 935, 943-44 (9th Cir.1997) (recognizing that interpreting curfew
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toavoid vagueness problemsunder Due Process Clause "may makeit moredifficult for thesatuteto pass
conditutiondl muster on subgtantivegrounds’). “[L]egidaivebodiesin draftsmanship obvioudy havethe
samedifficulty asdothejudiad ininterpretation. Neverthdessdespitethedifficulties, courtsmust do thar
best to determinewhether or not the vaguenessis of such acharacter ‘that men of commonintdligence must
necessarily guessatitsmeaning.'" Wintersv. New Y ork, 333 U.S 507, 518, 68 SCt. 665, 92 L.Ed. 840
(1948); ssed0Kingdey Intl Fictures Corp. v. Regentsof the Univ., 360 U.S. 684, 694, 79 S.Ct. 1362,
3L.Ed.2d 1512 (1959) (Frankfurter, J., concurring). Although we may "gppreciate the difficulties of
drafting preciselaws wemust requirethet al satutes meet condtitutiond standardsfor darity. SeeCity
of Houstonv. Hill, 482 U.S. 451, 465, 107 S.Ct. 2502, 96 L.Ed.2d 398 (1987). If wedid otherwise,
we would forgo our duty to enforce the mandates of the Due Process Clause. [FN15]

FN15. | dsodisagreewith themgority'sdam that the Frst Amendment exception “fortifies rather
than wesakens, Fird Amendment values™" Seeanteat 853-54. Because First Amendment rights
can never bediminished by acity ordinance, seeU.S. Congt. at. VI, dl. 2, the City'sexception
doesnothing but restate awel|-settled congtitutiona restriction onitssubstantiveregulatory
authority. Indeed, the mgjority's citation to CISPESv. FBI, 770 F.2d 468 (5th Cir.1985),
contradictsitspogtion. Cf. anteat 853-54. CISPES recognized that "'such aprovison cannot
subgtantively operateto save an otherwiseinvaid daute” See77/0F.2dat 474. A statement
gmilar totheFrst Amendment exceptionin thiscase, however, wasused by the Fifth Circuit to
determine Congressiond intent and guideits condruction of the provision to avoid substantia
overbreadth. Seeid. Here, though, we are faced with alocal, not afederal, statute, and
thereforewe arewithout the authority to provide alimiting construction that might savethe
ordinance. SeeHynes 425U.S. a 622,96 S.Ct. 1755. TheFirs Amendment exception thus
does little to advance First Amendment val ues.

Takentoitslogica conduson, the mgority's reasoning would immunize al satutes regulaing conduct
involving theexerdseof First Amendment rightswhenever they contain aFirst Amendment “exception.”
Becausesuch provisonswould not beimpermissibly vagueunder themgority'sandyss, thestatuteswould
beimmunefrom both substantive and vaguenesschdlenges. Subgtantively the Statute cannot, according
toitsown terms violate the condtitution.  Infact, it incorporatesthe Condiitution'spratections. The upshat
Isthat facial attacks could never be brought and that statutes containing these exceptions could be
chalenged only asthey areapplied. Thissquardly conflictswith the Supreme Court'slong-standing
concernwiththepotentia chill of condtitutionally protected activity created by themereexigenceof vague
criminal statutes and the potential for their arbitrary enforcement.

For these reasons, | would hold thet the curfew's Firss Amendment "exception” rendersthe ordinance
impermissibly vagueonitsface. Until the ordinanceisamended by the City Council or givena
condruction by gate courtsthat sufficiently reducesits uncongtitutiona vegueness, itsenforcement conflicts
with the constitutional guarantee of due process of law.

V.
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Insum, | would hold that equal protection challenges by minorsto lawsthat regulatein the area of
fundamenta rights must be subject to srict scrutiny. Inmy opinion the Charlottesville ordinancefalsthis
standard. Even if the ordinance survived the equal protection challenge, however, it would be
uncondtitutiond initspresent form. The curfen'sHrst Amendment exceptionisimpermissbly vaguein
violation of the Due Process Clause. For these reasons, | respectfully dissent.
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