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SYLLABUSBY THE COURT

1. “Whenthe condtitutiondity of adatuteisquestioned every reasonable congruction
of the datute must be resorted to by acourt in order to sustain congtitutiondity, and any doubt must be
resolvedin favor of the congtitutiondity of thelegidative enactment.” Syllabuspoint 3, Willisv. O Brien,

151 W. Va. 628, 153 S.E.2d 178 (1967).

2. “The primary object in condruing astatute isto ascertain and give effect tothe
intent of the Legidature.” Syllabus point I, Smith v. Sate Workmen's Compensation

Commissioner, 159 W. Va. 108, 219 S.E.2d 361 (1975).

3. “A caimina gatute must be set out with sufficient definitenessto givea person of
ordinary intelligencefair notice that his contemplated conduct is prohibited by statute and to provide
adequate sandardsfor adjudication.” Syllabuspoint 1, Satev. Flinn, 158 W. Va 111, 208 SE.2d 538

(1974).

4, “Satutesinvolving acrimina pendty, which govern potentid First Amendment
freedomsor other smilarly senstive congtitutiond rights, aretested for certainty and definitenessby
interpreting their meaning from theface of the datute” Syllabuspoint 2, Satev. Flinn, 158 W. Va 111,

208 S.E.2d 538 (1974).



Per Curiam:

Thisapped wasbrought by Anna Sale, by and through her next friend and parents, June
andWilliam Sdle, petitionersbel ow/appelants' (hereinafter collectively referred toas“the Sdles’), from
afind order of the Circuit Court of Kanawha County finding acurfew ordinance promul gated and enforced
by the City of Charleston, et d., respondents bel ow/appelless’ (hereinafter collectively referred to asthe
“City"), congtitutional and valid under thelawsof thisState® After acareful review of thebriefsand record

in this case, we affirm the circuit court’ s order.

l.
FACTUAL AND PROCEDURAL HISTORY
Thefactsunderlying thisgpped are generdly not digputed by the parties. On December

1, 1997, the City, through its City Coundil, adopted a“ Y outh Protection Ordinance.”* The purpose of the

The other parties named as petitioners below and appellants herein were: Katelyn
Genevieve Kimmons, by and through her next friend and parent, RebeccaKimmons, Carol Freas M.D.,
Ledah Pollock, by and through her next friend and parent, Carol Freas, and the American Civil Liberties
Union of West Virginia

?Other parties named as respondents bel ow and appellees herein were: Mayor Jay
Goldman, Mayor of the City of Charleston, and Chief Jarry Riffe, Chief of Policefor the City of Charleston.
Additiondly, thereweretwo intervenorsbd ow and gopdlessherein: City for Community Interest and West
Side Neighborhood Association.

*As pointed out in the body of the opinion, the circuit court found one provision of the
ordinance to be unconstitutional and provided aremedy for that provision.

*Theterms of the ordinance were scheduled to be implemented on April 1, 1998.
However, asaresult of theproceedingsunderlying theingtant apped , the City of Charleston, by agreed
order, postponed the ordinance’ s implementation pending the circuit court’ s resolution of this matter.
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ordinanceindudestheprotection of minorsfrom crimind victimization and exposureto crimind activity.”
Theordinance carriesout its purpose by imposing acurfew on juvenilesunder theage of eéghteen. The
curfew becomeseffectiveat 10:00 p.m. on Sunday, Monday, Tuesday, Wednesday, and Thursday nights,
and lagtsuntil 6:00 am. thefollowing mornings. On Saturday and Sunday mornings, i.e., Friday and
Saurday nights, respectively, the curfew operatesfrom 12:01 am. until 6:00 am. Numerous exceptions
to these time limitsinclude emergency situations and youngsterswho are employed, emancipated,
accompanied by their parents, or engaged in errandsat their parents' direction. Further excluded fromthe
curfew regtriction arethose minorswho areexercising their congtitutiona right to freedom of speech,
religion, and assembly and youth who are participating in activities sponsored by school, church,
community, or government organizetions. Findly, theordinancedlowsaffected individua sto gpply for a
permit to exempt them from thecurfew’ stimelimitsfor pecia circumstances not otherwise provided for
therain, s0long asthe goplicant has hisher parent’ spermisson to partiapate or engagein the Sated activity

which has necessitated the exemption.

Violatorsof the curfew are subject to detention by law enforcement authoritiesand may

*The purpose of the ordinance as set out in § 18-17(a) provides:

Thepurposeof thisordinanceisto protect juvenilesfromvictimizationand
exposureto crimind activity by establishing acurfew for juvenilesunder
theageof e@ghteen yearsinthe City of Charleton. The'Y outh Pratection
Ordinanceisintended to reinforce and promotetherole of theparentin
ralsng and guiding children, and promote the hedth, sefety, and welfare
of both juveniles and adults by creating an environment offering better
protection and security for all concerned.
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be adjudicated ddlinquent. According to the Sdes, curfew violatorsmay be trangported to their homesor
to aholding facility until their parentscan pick them up. In addition, thoseindividuas, who assist or
acquieceintheminor’ sdisregard of the stated time limits and who arefound guilty of thisinfrection are
guilty of amisdemeanor and subject to afinenot to exceed $500 and/or ajail sentence of not morethan

thirty days.

Perceiving the imposition of acurfew to be an impermissible infringement of their
condiitutiond rights, the Salesindtituted thiscivil actioninthe Circuit Court of KanawhaCounty onMarch
24,1998, seeking to enjoin enforcement of theordinance. The Sdesdleged that theordinance operates
to deprivethem of their condtitutiona rightsto equa protection, freedom of peech and association, due
process, and freedom from unreasonable searchesand saizures. Furthermore, the Salescomplained that
the ordinance violatesW. Va. Code § 49-5-8(b) [1997].° In addition, at least one parent/appel lant

complained that the ordinance abrogated her constitutional right to parental privacy.’

Following discovery, the circuit court held ahearing in this matter on July 15, 1998.
Thereafter, on May 20, 1999, the circuit court issued its decision, ordering:

1. That Charleston City Code 8§ 18-17(d)(11) is

*Shortly after the occurrence of the eventsgiving riseto theinstant apped, the Legidature
rewroteW. Va Code8§849-5-8. S,eW. Va Code § 49-5-8(b) [1998] (changing circumstances under
which juvenile may betaken into custody without satisfaction of Satutory criteriafrom “warrant or court
order” to “court order” only).

The caption on the pleadingsreved only one person, Carol Freas, ashringing acause of
action individually as a parent.



uncondgtitutiond insofar asthe Charleston City Council delegeted to the
policechief itslegidaive authority to create exceptionsto prohibitions of
the curfew ordinance, giving unbridled discretion to the police chief to
Issue permitswithout providing any meaningful Sandardsby whichthe
police chief may exercise his or her authority.

2. That Charleston City Code 8§ 18-17(d)(11) must be
interpreted S0 asto eiminate any discretion on the part of the chief of
poalice, by requiring him or her toissue apermit when aparent or guardian
makes adetermination that thereis areasonable necessity for hisor her
child or ward to be in apublic place during curfew hours;

3. Theordinancedoesnat violatejuveniles equd protection of
thelaws, even when subjected to gtrict scrutiny, and isnot overbroad or
Impermissibly vague;

4. Theordinancedoesnot interferewith parents right toraise
their children as they seefit, free from undue interference by the State;

5. Theordinanceisnat invaid becauseit doesnot providefor an
arrest protocol;

6. Theordinance doesnot make parentscrimindly liablefor the
actions of their children;

7. Theordinance doesnot vidlate the Fourth Amendment right to
be free from unreasonabl e search and seizure; and

8. Theordinancedoesnoat violatethe provisonsof W. Va Code
8 49-5-8(b).

Subsequent to theissuance of thedircuit court’ sorder, on May 24, 1999, the Sdesmoved
the drcuit court to continue the Stay of the ordinance soperation to permit an goped of thedircuit court’s
decisontothisCourt. By order entered June 2, 1999, the circuit court denied the motion for agtay of the

curfew’ simplementation. Asaresult of thedrcuit court’ sedverserulings, the Sdessmilarly requested this



Court say theordinance sindtitution pending an apped of the circuit court’ sdecison onthemerits. By
order entered June 9, 1999, we denied the requested stay. The Salesthen filed this appeal. We now
consider the assignments of error.
.
STANDARD OF REVIEW

Thiscase presentsan apped fromafind order of thecircuit court denyinginjunctiverdief
tothe Sdles, and raises one statutory issue and severd congtitutiona challengesto the curfew ordinance
inquestion. ThisCourt indicated in Phillip Leon M. v. Greenbrier County Board of Education,
199 W. Va 400, 404, 484 SE.2d 909, 913 (1996), thet “ [ b]ecause interpretations of the West Virginia
Condtitution, dong withinterpretations of satutesand rules, are primarily questionsof law, we gpply ade
novo review.” Seealso Syl. pt. 1, Chrystal RM .v. CharlieA.L., 194 W. Va. 138, 459 S.E.2d 415
(1995) (“Wheretheissue on an gpped fromthecircuit court isclearly aquestion of law or involving an
Interpretation of agtatute, we gpply ade novo standard of review.”). However, when, ashere, an action
istried before ajudge without ajury, thetrid court’ sfindings of fact “shal not be set asde unlessdearly
erroneous.]” W. Va R. Civ. P. 52(a). We have also held that

[A] finding isclearly erroneous when, although thereis evidenceto

support thefinding, thereviewing court on theentireevidenceisleft with

the definite and firm conviction that a mistake has been committed.

However, areviewing court may not overturnafinding smply becauseit

would havededided the casedifferently, and it must effirmafinding if the

circuit court’ saccount of the evidenceisplaugblein light of therecord

viewed in its entirety.

Syl. pt. 1, in part, InreTiffany Marie S, 196 W. Va 223, 470 S.E.2d 177 (1996). Seealso Woo

v. Putnam County Bd. of Educ., 202 W. Va 409, 412, 504 S.E.2d 644, 647 (1998) (“Reversal of
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afactual finding under the ‘clearly erroneous’ standard should not be done lightly.”).

ThisCourtisaso reminded thet “[w]henthecondtitutiondity of astatuteisquestioned every
reasonable congtruction of the statute must be resorted to by acourt in order to sustain condtitutiondlity,
and any doubt must beresolved infavor of thecongtitutiondity of thelegidativeenactment.” Syl. pt. 3,
Willisv. O'Brien, 151 W. Va 628, 153 S[E.2d 178 (1967). Accord Syl. pt. 3, Donley v. Bracken,
192 W. Va. 383, 452 SE.2d 699 (1994). Further, aswasheld in Syllabuspoint 1, in part, of Sateex
rel. Appalachian Power Co. v. Gainer, 149 W. Va 740, 143 S.E.2d 351 (1965), “[c]ourtsare not
concerned with questionsreating to legidative policy. Thegenerd powersof thelegidature, within
conditutiond limits, aredmogt plenary. Incongdering theconditutiondity of anact of thelegidaure, the
negetion of legidative power must gppear beyond reasonabledoubt.” Accord Syl. pt. 4, Tony P. SHlitti
Congtr. Co. v. Caryl, 185 W. Va 584, 408 S.E.2d 336 (1991). It iswith the above-mentioned

standards in mind that we review the circuit court’s order.



[11.
DISCUSSION
A. Statutory Challenge Under W. Va. Code § 49-5-8
The Sdesfirst contend that the curfew ordinanceviolatesW. Va. Code § 49-5-8(b)
[1997] which establishesvery specificand limitedinstancesinwhich alaw enforcement officid may teke
aminor into custody without having awarrant or court order. Thecircuit court found that the ordinance

did not violate this statute.

In support of thisassgnment of eror, the Sdesargue that because the ordinance authorizes
Charleston City Policeofficerstotake custody of juvenileswho violatethe ordinance, it contravenesthe
datute sdear intent to limit theingancesin which aminor may betakeninto custody without awarrant or
court order. Inresponse, the City assartsthat the ordinance does nat violate the Satute because the Setute

pertains only to proceedingsin which ajuvenile petition has been filed and thet it does not goply to other

8W. Va. Code § 49-5-8(b) [1997] provides that

[a]bsent awarrant or court order, ajuvenile may betakeninto
custody by alaw-enforcement official only if one of the following
conditionsexis: (1) Groundsexis for thearrest of an adult inidentica
drcumgtances, (2) emergency conditionsexig which inthejudgment of
the officer poseimminent danger to the hedlth, sefety and welfare of the
juvenile (3) theoffidd hasreasonablegroundsto believethat thejuvenile
has|eft the care of hisor her parents, guardian or custodian without the
consent of such person, and the hedlth, sefety and wdfare of thejuvenile
isendangered; (4) the juvenileisafugitive from alawful custody or
commitment order of ajuvenilecourt; or (5) theofficid hasreasonable
groundsto believethejuvenileto have been driving amotor vehidlewith
any amount of alcohol in hisor her blood.
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proceedings involving minors.

In this Court' sanadlysisof W. Va Code § 49-5-8(b), we are guided by thelegd principle
that “[t]he primary object in construing astatute isto ascertain and give effect to the intent of the
Legidature.” Syl. pt. 1, Smith v. Sate Workmen's Compensation Comm'r, 159 W. Va. 108, 219
S.E.2d 361 (1975). See also Wriston v. Raleigh County Emergency Servs. Auth., 205 W. Va
409, 417,518 SE.2d 650, 658 (1999) (“Whenthis Court is cdled upon to condrue agtaute, our primary
god isto give effect to the intent of the Legidature.” (citation omitted)). Moreover, “[i]n ascertaining
legidativeintent, effect must be given to each part of the statute and to the satute asawhole so asto
accomplishthegenerd purposeof thelegidation.” Syl. pt. 2, Smith, 150 W. Va 108, 219 SE.2d 361.
Additiondly, our caselaw admonishesusthat “[ 5] tatuteswhich rel ate to the same sulbyject matter should
be read and gpplied together so that the L egidature sintention can be gathered from the whole of the
enactments.” Syl. pt. 3, Smith, id. Seealso Syl. pt. 5, Satev. Shyder, 64 W. Va 659, 63 S.E. 385
(1908) (* A gatute should be so reed and gpplied asto make it accord with the spirit, purposes and objects
of thegenerd sysem of law of which it isintended to form apart; it being presumed thet thelegidatorswho
drafted and passed it were familiar with al existing law, applicable to the subject matter, whether
condiitutiona, Satutory or common, and intended the Satute to harmonize completely with the sameand
adintheeffectuation of the generd purpose and design theredf, if itstermsare consstent therewith.”).
After athorough examination of W. Va Code § 49-5-8(b) and other pertinent Satutes, we conclude that

the ordinance does not violate W. Va. Code § 49-5-8(b) for two reasons.



Hrg, webdievemunicpditieshavetheauthority to create curfew ordinancespursuant to
W. Va. Code § 8-12-5(44) [1989].° This statute grants municipalities general authority to create
ordinances“[t]o protect and promote the public mords, safety, hedth, welfareand good order.” Id. In
addition, theauthority of municipditiesto createcurfew ordinancesisimplicitly recognized inthe pecific
statutory authority of countiesto create curfew ordinances. W.Va. Code 8 7-1-12 [1988] States, in
relevant part:

[iInadditiontoal other powersand dutiesnow conferred by law

upon county commissions, such commissionsare hereby authorized, by

order duly entered of record, to adopt an ordinance which establishesa

curfew for personsunder eighteen yearsof age. It shdl beunlawful for

any person under eighteen yearsof ageto violaeany ordinance: Provided,

That whenever the county ordinance enacted hereunder

conflicts with that of any municipality, the municipal ordinance

shall prevail.
(Empheadsadded). Furthermore, in procesdingsinvolving juveniles, the Legidature has gpedificaly granted
municipa courtsauthority to prosecute violations of curfew ordinancesby juveniles. W. Va. Code
§49-5-2(d) [1998] directsthat, “[no]twithstanding any other provison of thisartide, municipa courtshave

concurrent juvenilejurisdiction with thecircuit court for aviolation of . . . any municipal curfew

ordinance which is enforceable.” (Emphasis added).®

Inview of thelegidativerecognition that municipaitiesmay createcurfew ordinances we

W. Va Code § 8-12-5[1989] has been amended, but these changes do not affect the
statutory language at issue herein. See W. Va. Code § 8-12-5[1999].

°The prior version of this statute likewise granted municipa courts jurisdiction over
municipal curfew violations. See W. Va. Code 8 49-5-2(d) [1996].
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donot believethe L egidaureintended to prevent munici paitiesfrom enforcing such ordinances, which
would bethe necessary result werewe to adopt the City’ sinterpretation of W. Va. Code § 49-5-8(b).
Itistheduty of thisCourt to avoid whenever poss bleacondtruction of astatute whichleadsto absurd,
incong stent, unjust or unreasonableresults.” Satev. Kerns, 183W. Va. 130, 135, 394 SE.2d 532, 537

(1990).

Second, we bdlievethat the enforcement of the curfew inthiscaseiscongstent with the
restrictionsof W. Va. Code 8 49-5-8(b). Thisstatute authorizesajuvenileto betaken into custody
without awarrant or court order only under certain Specified conditions. Oneof these conditionsiswhen
“[g]rounds exist for the arrest of an adult in identical circumstances.]"** See Syl. pt. 4, Sate .
Ellsworth, 175 W. Va. 64, 331 S.E.2d 503 (1985) (* Under both W. Va. Code, 49-5-8(g) and -8(b),
the groundsfor taking ajuvenileinto cusody wherethejuvenile has dlegedly committed acrimind act ae
thesameasfor thearrest of anadult.”). Under thisprovison, ajuvenilemay betakeninto custody without
awarrant or court order for committing an offensein the presence of an officer, because an adult may be

arrested without awarrant or court order for committing an offensein the presence of apolice officer.”

Thisprovisonof W. Va Code § 49-5-8(b) isnathing more than arecognition of theright
of apolice officer totakeinto custody, without awarrant or court order, anyone committing afelony or
misdemeanor offensein the presence of the officer. See Satev. Farmer, 193W. Va. 84,89n.7, 454
S.E.2d 378, 383 n.7 (1994) (“[A] peace officer may arrest without awarrant if thereare reasonable
groundsfor him to believe that afe ony has been committed; however, apeace officer may only arrest
without awarrant if a misdemeanor is committed in his presence.”).

"AWe are aware that this provision agpplies only to the commission of an offenseby a
juvenile, which, if committed by an adult, would permit the arrest of the adult. However, the ordinance
satisfies even this criterion because it creates a misdemeanor offense applicable to any adult who

(continued...)
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See Syl. pt. 3, Satev. Thomas, 157 W. Va. 640, 203 S.E.2d 445 (1974) (* A municipa police officer
has no authority, & common law or by satute, to makeawarrantlessarrest for amisdemeanor of aperson
who does not commit such an offensein hispresence”). Smilarly, in the case sub judice, the ordinance
authorizesthe paliceto tekeinto custody, without awarrant or court order, any juvenilewho violaesthe
ordinancein theofficer’ spresence. Thisauthority isnot inconsistent with W. Va. Code § 49-5-8(b).

Therefore, we find that the circuit court was correct in finding the ordinance did not violate the statute.

B. Due Process and Equal Protection Challenge
The Sdesnext arguethat the ordinanceviolatesthe conditutiona guaranteesof dueprocess
and equd protection. Weare urged by the Sdesto andyze both of these conditutiond guarantees under
the“drict scrutiny” standard. The City requeststhis Court to apply the “rational basis’ test.”® Inthe
proceadings underlying this goped, thetria court resolved both condtitutiond issues againgt the Sdeshy

utilizing a strict scrutiny analysis.

12(....continued)
participatesin ajuvenile s violation of the ordinance.

BThereisathird leve of condtitutiond review that isnot involved in theissues presented
by thiscase. See Syl. pt. 3, Shelby J.S v. George L.H., 181 W. Va. 154, 381 S.E.2d 269 (1989)
(“Under equd protection principles, astatute which discriminates based on sex or illegitimacy must be
subgantidly related to animportant governmenta objective. Thistestisoneof intermediate scrutiny which
rests between the ‘rational basis' review and the ‘strict scrutiny’ test.”).

11



Asaprdiminary méatter, we notethat under the drict scrutiny tegt, “[i]f the chdlenged [law]
affectstheexercdseof afundamental right or isbasad upon acondtitutionally suspect criterion, thelaw will
not be sustained unless the [government] can prove that the classification is necessary to the
accomplishment of acompelling state interest.” Appalachian Power Co. v. Sate Tax Dep't, 195
W. Va 573, 594, 466 S.E.2d 424, 445 (1995) (citations omitted). Pursuant to therationd basistest, a
law “will be susained solong asit ‘isrationdly rdaed to alegitimate Sateinterest.”” 1d. (quoting City of
Cleburnev. Cleburne Living Ctr., Inc., 473 U.S. 432, 440, 105 S. Ct. 3249, 3254, 87 L. Ed. 2d
313, 320(1985)). Wewill ssparatdy determinewhether srict scrutiny or rationa bassisthe gopropriate

test for each of the two constitutional challenges.

1. Dueprocesschallenge. The Salescontend that the ordinance infringes upon their
“fundamental right to free movement and association [and] istherefore subject to strict sorutiny.”* This
Isadue processargument. The United States Supreme Court hasinterpreted “the Fifth and Fourteenth
Amendments guarantee of ‘ due processof law’ to include asubstantive component, which forbidsthe
governmenttoinfringecertain‘fundamenta’ liberty interestsat all, no matter what processisprovided,

unlesstheinfringement isnarrowly tailored to serveacompeling sateinterest.” Renov. Flores, 507

¥Although the Sdles provide astatement in their brief that they have afundamenta right
toasodation, thisissuewasnot briefed. Inafootnoteinther brief, the Sdesacknowledgethat “[i]tisnot
entirdy dear if Imply assodiaion for purdy socid purposesisconditutiondly protected asafundamentd
right.” Wehave held that “[a]ssgnments of error that are not argued in the briefs on appea may be
deemed by this Court to bewaived.” Syl. pt. 6, Addair v. Bryant, 168 W. Va 306, 284 S.E.2d 374
(1981). Consequently, wewill not address the issue of whether afundamentd right to assodiation exists
or isinfringed by the ordinance.
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U.S. 292, 301-02, 113 S. Ct. 1439, 1447, 123 L. Ed. 2d 1, 16 (1993) (citations omitted). It hasadso
been held that “ congtitutional concepts of persond liberty uniteto requirethat dl atizensbefreeto trave
throughout the length and breadth of our land uninhibited by statutes, rules, or regulationswhich
unreasonably burden or restrict thismovement.” Shapiro v. Thompson, 394 U.S. 618, 629, 89 S. Ct.
1322, 1329, 22 L. Ed. 2d 600, 612 (1969), overruled in part on other grounds by Edelman v.
Jordan, 415 U.S. 651, 94 S. Ct. 1347, 39 L. Ed. 2d 662 (1974). See Spradling v. Hutchinson,
162 W. Va. 768, 253 SE.2d 371 (1979) (finding an employment residency reguirement uncondtitutional
because it infringed upon the federal constitutional right to travel). But see Morgan v. City of
Whedling, 205 W. Va 34, 516 S.E.2d 48 (1999) (finding an employment residency requirement did not

infringe upon the federal constitutional right to travel).

Whilethe United States Supreme Court has recognized agenerd right to freedom of
movement for adults, it hasnot oecificdly extended thisright to juveniles The City correctly acknowledges
that the United States Supreme Court has specificaly indicated that the right of fresdom of movement for
juvenilesissubject to adifferent gandard than that gpplicableto adults. In addressing ajuvenil€ sinterest
inthefreedom of movement during pretria detention, the United States Supreme Court mede the following
observation:

But that interest mugt bequdified by therecognition that juveniles, unlike

adults areadwaysin someform of custody. ... Children, by definition,

arenot assumed to havethe capacity to take care of themselves. They

are assumed to be subject to the control of their parents, and if parenta

control falters the State must play itspart asparenspatriae. . .. Inthis

respect, thejuvenile sliberty interest may, in gopropriatecircumstances,
be subordinated to the State’ s“ parens patriae interest in preserving
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and promoting the welfare of the child.”
Schall v. Martin, 467 U.S. 253, 265, 104 S. Ct. 2403, 2410, 81 L. Ed. 2d 207, 217-18 (1984)
(quoting Santosky v. Kramer, 455 U.S. 745, 766, 102 S. Ct. 1388, 1401, 71 L. Ed. 2d 599, 615

(1982)) (internal citations omitted).

Neverthdess the Sdesurgethis Court to recognize thet juveniles have afundamentd right
to freedom of movement. In support of their argument, the Sdescitethe decisioninJohnsonv. City
of Opelousas, 658 F.2d 1065 (5th Cir. 1981). Wedo not, however, interpret Johnson asrecognizing
that juveniles have a congtitutiona right to freedom of movement. Johnson, invaidated the curfew

ordinance at issue in that case, by applying the “overbreadth doctrine.”

On the other hand, the City requeststhis Court to follow the decisionin Hutchinsv.
Didrict of Columbia, 188 F.3d 531 (D.C. Cir. 1999), to find that juveniles do not have a condtitutiona
right to freedom of movement. InHutchins, afederd didtrict court found that acurfew ordinanceviolated
the gppelless fundamentd right to freedom of movement. On gpped, the gppd | ate court acknowledged
thatif juvenileshad acongtitutiond right to freedom of movement, thenthe* government impingement on
asubgtantivefundamentd right to free movement would be measured under adirict scrutiny sandard and
would bejudtified only if theinfringement isnarrowly tailored to serveacompdling dateinteres. . . . But

does such a substantive right exist?” Hutchins, 188 F.3d at 536 (interna citations omitted).

Thecourt of gppedsin Hutchinsanswered itsrhetorica question by finding thet juveniles
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did not have a fundamental constitutional right to freedom of movement.

Wearerather doubtful that substantive due process, those condtitutiond
rightsthat sem from basic notions of ordered liberty * deeply rooted in
[our] history andtradition,”. . . canbe so lightly extended. On theother
hand, we recognize that a hypothetical municipal restriction on the
movement of itsatizens, for example, adraconian curfew, might bringinto
play the concept of substantive due process.

Bethat asit may, thereis an important cavest to bear in mind
when congdering potentia extendons of substantive dueprocess, which
“has at times been atreacherousfield.”. . . The Supreme Court has
warned usthat our andyss must begin with acareful description of the
asserted right for themore generd istheright’ sdescription, i.e., thefree
movement of people, the easier isthe extension of substantive due
process. ... Andthe* doctrine of judicia self-restraint requiresusto
exerdsethe utmogt care whenever we are asked to bresk new ground in
thisfidd.”. .. For that reason we mugt ask not whether Americansenjoy
agenerd right of free movement, but rather whatever are the scopeand
dimensonsof sucharight (if it exists), do minorshave such asubgtantive
right? Do they havetheright to freely wander the streets--even at
night?. ..

Wethink that juvenilesdo not have afundamenta right to beon
the Sreets at night without adult supervison.  The Supreme Court has
dready rgected theideathat juvenileshavearight to“ comeand go at
will” because “juveniles, unlike adults, are awaysin some form of
cudtody,” . . . and we see noreason why the assarted right herewould fare
any better. That therightsof juvenilesarenot necessrily coextensvewith
those of adultsisundigouted, and “ unemand pated minorslack someof the
mod fundamenta rightsof saif-determination--including eventheright of
liberty initsnarrow sense, i.e, therighttocomeand goa will.”. .. While
appellees clam that this reasoning obscures the difference between
parental custody and governmental custody, appellees necessarily
concedethat juvenilesaredwaysin someform of custody. Not only is
it anomal ousto say that juveniles have aright to be unsupervised when
they are dwaysin someform of custody, but the recognition of sucha
right would fly in the face of the state’ swell-established powers of
parens patriaein preserving and promoting the welfare of children.
Thedate sauthority over children’ sactivitiesisunquestionably broader
than thet over likeactionsof adults. . .. Andit would beinconggtent to
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find afundamentd right here, when the [ Supreme] Court has concluded
that the Sate may intrude upon the“freedom” of juvenilesin avariety of
similar circumstances without implicating fundamental rights. . . .

Neither does the asserted right here have deep rootsin our
“higtory and tradition.” Asthe Didrict [Court] noted, juvenile curfews
were not uncommon eaxrly in our history, . . . nor are they uncommon
now .... Thatjuvenilecurfewsarecommonis, of course, not conclusive
in determining whether they comport with due process, but the historical
prevaenceof suchlawsis*” plainly worth consdering” in determining
whether the practice“* offends some principle of justice So degply rooted
in the traditions and conscience of our people asto be ranked as
fundamenta.’”. .. Insum, neither history nor precedent supportsthe
existence of afundamenta right for juvenilesto bein apublic place
without adult supervison during curfew hours and wededinetorecognize
one here.

188 F.3d at 538-39 (internal citations omitted)(footnote omitted).

Wefind thereasoningin Hutchinspersuasve. Therefore, wededinetorulethat juveniles
have acondtitutiond right to freedom of movement. Accordingly, therationd basistest isthe proper tool

for determining whether the ordinance infringes upon the Sales’ freedom of movement.®

EAlthough wefind it waserror for thetria court to gpply strict scrutiny to thedue process
and equd protections clams, we reach the same ultimate conclusion asthetrid court, but for different
reasons. AsthisCourt hedin Syllabuspoint 3 of Barnett v. Wolfolk, 149 W. Va. 246, 140 S.E.2d 466
(1965): “ThisCourt may, on appedl, affirmthejudgment of the lower court when it appearsthat such
judgment iscorrect onany legd ground disclosed by therecord, regardiessof the ground, reason or theory
assigned by thelower court asthe basisfor itsjudgment.” See also Eagterling v. American Optical
Corp,,__ W.Va__, SE2d___, dipop.a 21 (No. 26566 Mar. 24, 2000) (“Althoughwehave
found that the circuit court committed error by dismissing Buckeye on persond jurisdiction grounds, the
clamagaing Buckeye mugt neverthd essbe dismissed becauise of lack of subject matter jurisdiction.”);
Murphyv. Smallridge, 196 W. Va. 35, 36-37, 468 S.E.2d 167, 168-69 (1996) (“ An appellate court
isnot limitedtothelegd groundsrelied upon by thearcuit court, but it may affirmor reverseadecisonon
any independently sufficient ground that has adequate support.”); McJunkin Corp. v. West Virginia

(continued...)
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Under therationd basistest, alaw will besustained solong asit “‘isrationdly related to
alegitimate state interest.’””  Appalachian Power, 195 W. Va. at 594, 466 S.E.2d at 445 (quoting
Cleburne Living Ctr., Inc., 473 U.S. at 440, 105 S. Ct. at 3254, 87 L. Ed. 2d at 320). The Sales
concedethat the City hasalegitimateinterest inthewdfare of juveniles. However, the Sdesassart that
thereisno“ evidentiary nexus between juvenile curfews and the purported goas of reduaing juvenilecrime
andvictimization].]” Therecord showsdifferently. During thelower court proceedings, the City presented
uffident evidenceto judify infringing upon themovement of juvenilesduring goedificpariodsof time. The
City’ sevidence etablishesthat therewasa27.40% increasein juvenile violent crimes and drug offenses
during the period 1993-1996. TheCity dso provided thetria court with datistical evidenceshowinga

summary of thenumber of juvenilesarrested™® and victimized by crime”inthe City of Charleston for each

13(....continued)
Human Rights Comm'n, 179 W. Va. 417, 423, 369 S.E.2d 720, 726 (1988) (“ Although the circuit
court’ srulingin thismatter wasbased on theinsufficiency of the evidence ontherecord, thisCourt may
uphold thecircuit court’ sruling on the ground we have cited above.”); Longwell v. Hodge, 171 W. Va
45, 47,297 SE.2d 820, 822 (1982) (*Weagreewith the Circuit Court, and affirmitsdecison, athough
for different reasons than those expressed by the lower court.”).

10 NUMBER OF JUVENILE ARRESTSIN
THE CITY OF CHARLESTON
JULY 1, 1995 - OCTOBER 31, 1997

Time of day Number of Arrests
12:00 am. - 12:59 am. 83
01:00 am. - 01:59 am. 50
02:00 am. - 02:59 am. 35
03:00 am. - 03:59 am. 20
04:00 am. - 04:59 am. 16
05:00 am. - 05:59 am. 9
06:00 am. - 06:59 am. 4
07:00 am. - 07:59 am. 2

(continued...)
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19(....continued)

08:00 am. - 08:59 am.
09:00 am. - 09:59 a.m.
10:00 am. - 10:59 am.
11:00 am. - 11:59 a.m.
12:00 p.m. - 12:59 p.m.
01:00 p.m. - 01:59 p.m.
02:00 p.m. - 02:59 p.m.
03:00 p.m. - 03:59 p.m.
04:00 p.m. - 04:59 p.m.
05:00 p.m. - 05:59 p.m.
06:00 p.m. - 06:59 p.m.
07:00 p.m. - 07:59 p.m.
08:00 p.m. - 08:59 p.m.
09:00 p.m. - 09:59 p.m.
10:00 p.m. - 10:59 p.m.
11:00 p.m. - 11:59 p.m.

v NUMBER OF JUVENILE CRIME VICTIMS
IN THE CITY OF CHARLESTON
JULY 1, 1995 - OCTOBER 31, 1997

Time of day

12:00 am. - 12:59 am.
01:00 am. - 01:59 am.
02:00 am. - 02:59 am.
03:00 am. - 03:59 am.
04:00 am. - 04:59 am.
05:00 am. - 05:59 am.
06:00 am. - 06:59 am.
07:00 am. - 07:59 am.
08:00 am. - 08:59 am.
09:00 am. - 09:59 am.
10:00 am. - 10:59 am.
11:00 am. - 11:59 am.

12:00 p.m. - 12:59 p.m.
01:00 p.m. - 01:59 p.m.
02:00 p.m. - 02:59 p.m.
03:00 p.m. - 03:59 p.m.

Number of Victims

22
17
28
44
47
57
85
89
88
83
78
105
114
89
83
68

18

106
77
50
27
28
11
14
28
49
104
98
118
141
119
152
153

(continued...)



hour of theday, from July 1, 1995, to October 31, 1997. There aso was evidence demonstratinga
reduction injuvenilearressand victimization in s ected citieswhich had implemented juvenile curfews
The Sdespresented expert tesimony digouting the effectivenessof curfewson juvenileaimesandjuvenile

victimization. However, the trial court did not find such testimony persuasive. Neither do we.

Insum, dthough the curfew ordinanceinfringes upon thefresdom of movement of juveniles,

itisrationally related to the City’ s legitimate interest in their welfare.

2. Equal protection challenge. The Sdlesfurther suggest that juveniles are unfairly
discriminated againgt by the curfew ordinance because of their ages. Therefore, strict scrutiny should be
used in examining theordinance. Thisisan equd protection dam. We have held that “[t]he concept of
equa protection of thelawsisinherent in artidethree, saction ten of the West VirginiaCondtitution].]” Syl.
pt. 3, in part, Robertson v. Goldman, 179 W. Va. 453, 369 S.E.2d 888 (1988). While we have
recognized an equd protection guarantee under the state condtitution, this Court has never recognized

“youth” asasugpect classfication for the purpose of adrict scrutiny andyds. Aswe have previoudy

Y(...continued)

04:00 p.m. - 04:59 p.m. 193
05:00 p.m. - 05:59 p.m. 174
06:00 p.m. - 06:59 p.m. 195
07:00 p.m. - 07:59 p.m. 190
08:00 p.m. - 08:59 p.m. 224
09:00 p.m. - 09:59 p.m. 211
10:00 p.m. - 10:59 p.m. 174
11:00 p.m. - 11:59 p.m. 124
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noted, “[t]helist of suspect criteriaincludesrace, nationa origin, and alienage, and the scrutiny to be
applied to lawsthat engagein such distinctionsisthe most exacting.” Appalachian Power Co. v. Sate
Tax Dep't, 195 W. Va 573, 594, 466 S.E.2d 424, 445 (1995) (citation omitted).”® Seealso Morgan
v. City of Wheeling, 205 W. Va. 34, 43, 516 S.E.2d 48, 57 (1999) (“Concerning suspect or
quas-suspect criteria, thesecategoriesind uderace, nationd origin, aienage, gender andillegitimacy, none
of which are present here.” (citation omitted)); Israel by Isradl v. West Virginia Secondary Sch.
ActivitiesComn n, 182 W. Va. 454, 461, 388 S.E.2d 480, 487 (1989) (“Classificationsrelating to
race, dienage, or nationd origin have dwaysbeen subject to drict judiad sorutiny[.]”). Althoughthe Sdes
invitethis Court to extend theredm of sugpect dassficationstoindudeyouth,” wededinetodo so. Thus
therational basistest isthe proper legal principlefor determining whether the ordinance unfairly

discriminates against the Sales.”®

Whilewe have determined that the rationa basstest gppliesto aclam of discrimination
basad upon youth, we need not gpply thetest tothe Sdles daim becausewedeemit waived. Thesum
total of the Sdles purported equa protection argument thet is contained in the brief isasfollows: “The
ordinancetreatsdl minorsthe same even though an exceedingly smdl percentage commit crimes. The
[E]qud Protection Clause forbids such acrude grouping when fundamentd rightsare at sake, and limiting

the curfew’ shours and providing exceptions does not diminish this shortcoming.” This purported

BWe notethat under the West VirginiaHuman RightsAct, W. Va Code § 5-11-1, et
S20.,, age has been made a sugpect criterion only for personsaged 40 yearsor older. SeeW. Va Code
§ 5-11-3(k) [1998] (defining “[t]he term ‘age’ . . . [as] the age of forty or above”).

9See supra note 15.
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condiitutiond lega argument isunacceptablefor the purposeof review by thisCourt. “|ssuesnot raised on
apped or merdy mentioned inpassing are deemed waived.” Tiernanv. Charleston Area Med. Cir.,

Inc., 203 W. Va. 135, 140 n.10, 506 S.E.2d 578, 583 n.10 (1998).

C. Vagueness Challenge
The Sd esadditionally contend that the curfew ordinanceisunconstitutionally vague®
because it doesnot provide adequate notice asto what congtitutes an offense and becauseit contains
undefined terms* Inthe semind caseof Satev. Flinn, 158 W. Va 111, 208 S.E.2d 538 (1974), this
Court articulated the slandard gpplicablewhen alaw ischdlenged asbeing uncondtitutiondly vague. We
held, in Syllabuspoint|, that “[a] crimind Satute must be set out with suffident definitenessto giveaperson

of ordinary inteligencefair noticethat his contemplated conduct is prohibited by statute and to provide

®The Sdescouch thisargument in their brief in terms of a“ vagueness and overbreadth”
chdlenge. However, the brief doesnot articulate an* overbreadth doctring’ argument. Inafootnoteto
thelr brief, the Sdesdaethat “[v]aguenessand overbreadth arerd ated doctrines” Whilethismay betrue,
the doctrinesareindependent of each other and requireindependent andyses. Becausethe Sdesfalled
to provide aseparate legd argument under the overbreadth doctrine, wewill not addressthat issuein this
apped. SeeTiernanv. Charleston Area Med. Ctr., Inc., 203 W. Va. at 140 n.10, 506 S.E.2d at
583 n.10 (refusing to address arguments that were not briefed).

?'The Sales also assign error to the ordinance’ slack of amensrea requirement. In
response thereto, the City correctly points out that thisissue was not presented to thetrial court.
Consequently, we will not address thisissue for the first time on appeal. See Shaffer v. Acme
LimestoneCo, Inc.,  W.Va ___, n.20,524 SE.2d 688, 704 n.20 (1999) (“Our generd rule
isthat nonjurisdictiona questionsnot raised a thedircuit court leve, but raised for thefirst time on apped,
will not be considered.”).

Weds0 note that the Sdles contend under their vagueness chdlenge theat gpplication of the
ordinance*invitesdiscriminatory enforcement.” Thisargument isingppropriate and will not be conddered
because the challenge made to the ordinance by the Salesisa“facial” challenge.
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adequate standardsfor adjudication.” Flinn, 158 W. Va 111, 208 S.E.2d 538. In Syllabus point 2 of
Flinnwe gated further “[gltatutesinvolving acrimind pendty, which govern potentid Frs Amendment
freedomsor other smilarly senstive congtitutiond rights, aretested for certainty and definitenessby

interpreting their meaning from the face of the statute.” 1d.

Inthe casesubjudice, the Salesargued to thetrid court that the ordinance wasvague
andimpinged upon guaranteesunder the Frs Amendment of thefederd congtitution, “ becausejuveniles
would not have aclear concept of what activities are encompassed by the [ordinance 5] exception and

what activities would not be encompassed by the exception.”

Thecurfew ordinancein question containsvariousexceptionstoitsgpplication, induding
onefor Ars Amendment activity being engaged in by juveniles Thedircuit court found that the ordinance
was not unconstitutionally vague with respect to the First Amendment exception:

Smply dated, any exception to acurfew ordinancethat attempts
to protect First Amendment rightsis going to be somewhat vague,
because the First Amendment is stated in generd terms. It isthrough
decisonsaf the courtsthat thelimitsof condtitutional freedomsand limits
of restrictionson thosefreedomsisdetermined. TheCourt cannot Smply
dedlarethe ordinance uncondtitutiona becausesome, or evendl, juveniles
who may beaffected by it areunawareof dl of thelimitsand restrictions,
asdetermined by court decisons. Stated differently, the fact that the
ordinance may bevague because there are some gray areas does not
render it unconstitutional in its entirety.

The circuit court supported its reasoning by relying on the decision in Schleifer by
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Schleifer v. City of Charlottesville, 159 F.3d 843 (4th Cir. 1998), cert. denied, Schleifer exrel.
Schleifer v. City of Charlottesville, 526 U.S. 1018, 119 S. Ct. 1252, 143 L. Ed. 2d 349 (1999).
Schleifer involved avagueness challenge to an ordinance that had aFirst Amendment exception
“identical” to that provided by the City’ sordinanceintheingtant case. Initsreection of the vagueness
challenge, the appellate court in Schleifer held:
Wededlineto punish the City for itslaudable effort to respect the

First Amendment. . . . A broad exception from the curfew for such

activitiesfortifies, rather than weskens, Firsd Amendmentvalues. . ... If

coundilsdraft an ordinance with exceptions, those exceptionsare subject

to avaguenesschdlenge. If they neglect to provide exceptions, then the

ordinanceis attacked for not adequately protecting First Amendment

freedoms. It hardly seemsfitting, however, for courtsto chastise dected

bodiesfor protecting expressveactivity. TheCharlottesvilleordinanceis

constitutionally stronger with that protection than without.

Schleifer, 159 F.3d at 853 (internal citation omitted) (footnote omitted).

Weagreewith thecircuit court’ sreasoning and itsrdiance on Schieifer. Theexception
in the ordinance complained of datesthat it isnot gpplicableto juveniles®[e]xerasng Firs Amendment
rights protected by the United States Condtitution such asthe freeexerase of rdigion, freedom of gpeach,
andtheright of assembly.” Undoubtedly there are gray areasin thisexception, asattested to by thelegion
of judicdd opinionsin Anglo-American jurigorudencethat have addressed Firs Amendment rights. The
drcuit court was, therefore, correct infinding that itisonly through judicid case-by-case evduaionsthat

the contours of the ordinance’'s First Amendment exception is to be tested and refined.

The Sdesdso contend that many of thetermsin the ordinance are undefined, and therefore
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the ordinanceis uncongtitutiondly vague. Some of the terms complained of include: “errand,” “direct
route” “establishment,” “ owner/operator,” “publicplace” and“reman.” Thedrcuit court found that many
of thetermschdlenged by the Sdeswere, infact, expresdy defined by theordinance. For thosetermsthat
were not in fact defined, the dircuit court found thet thetermswerenot vague. Upon review of theterms
that the ordinance doesnot define, we agreewith thetrid court that personsof ordinary intdlligenceknow

what the terms mean.

D. Parental Rights Challenge

Ladtly, itisargued by agppdlant Carol Freas (hereinafter referred to as® Dr.Frees’), that
the ordinance uncongtitutiondly infringes upon her right to parentd privecy, whichindudestheright to rear
her child without undue governmenta influence. 1t hasbeen recognized “ thet aparent’ sright to reer their
childrenwithout unduegovernmentd interferenceisafundamental component of dueprocesy.]” Qutb
v. Srauss, 11 F.3d 488, 495 (5th Cir. 1993) (citing Ginsberg v. New York, 390 U.S. 629, 88 S. Ct.
1274,20 L. Ed. 2d 195 (1968)). However, it has been equally recognized that: “Not every state
redriction of achild sfreedom derivativdy aoridgesthe fundamentd rightsof parents. The [United States]
Supreme Court hasreected theview that parentspossessan unquidified right to raise children thet trumps

any governmental regulation of their children’s conduct.” Schleifer, 159 F.3d at 852.

The circuit court relied upon the decisions in Qutb v. Strauss and Schleifer v.
Charlottesvilleto find that the ordinance’ sintrusion upon Dr.Frees parentd rightswereminimad. The

circuit court found
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[t]he Charleston ordinance permitsajuveniletobeor remainina
public placewhen accompanied by aparent, guardian or an adult whois
18 yearsof age, or older, who isauthorized by the parent or guardianto
taketheparent’ sor guardian’ s placein accompanying thejuvenilefor a
designated period of time and purpose. Inthisregard, the Charleston
ordinance gives parents or guardians grater authority to permit their
childrento remainin public thandid [the ordinance in Qutb v. Srausd],
andisvirtualy identica tothe[ordinancein Schieifer by Schleifer v.
City of Charlottesville]. Further, when interpreted to eliminate the
policechief’ sunbridled discretion to issue permitsalowing juvenilesto be
in public placesduring curfew hours, andto alow parentsor guardiansto
Oetermine when reesonable necessty exigsfor juvenilesinther caretobe
in public places during curfew hours, the ordinance does nat interferewith
parental rights.

Weagreewith thefinding of thecrcuit court and the decisonsin Qutb and Schiefer thet,
whiletheordinance doesimpact on Dr. Freas parentd rights, theimpact istoo minimal to conditutean

unconstitutional infringement upon such rights.?

“The Sdesraiseasafind issuethat the ordinanceviol atesthe condtitutiona prohibition
agang unreasonable searchesand seizures. However, thisassgned error isterseand lacks any authority
to support it. We, therefore, agree with the City that “the Appdllants’ ‘argument’ in support of this
assgnment of error isnot much larger than afootnote, and should be deemed waived.” SeeTiernanv.
Charleston Area Med. Ctr., Inc., 203 W. Va. a 140 n.10, 506 S.E.2d at 583 n.10 (refusing to
address arguments that were not briefed).
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V.
CONCLUSION

Inview of theforegoing, thejudgment of the Circuit Court of Kanawha County isaffirmed.

Affirmed.
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