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SYLLABUSBY THE COURT

1. “To recover in an action based on negligence the plaintiff must provethat the
defendant wasguilty of primary negligenceand that such negligencewasthe proximate causeof theinjury
for which the plaintiff seeksarecovery of damages” Syllabuspoint 2, Tolliver v. Shumate, 151 W.Va
105, 150 S.E.2d 579 (1966).

2. “Wherean offer of evidenceismade under Rule404(b) of theWes VirginiaRules
of Evidence, thetrid court, pursuant to Rule 104(a) of the West VirginiaRules of Evidence, isto determine
itsadmissibility. Before admitting theevidence, thetrid court should conduct anin camera hearing as
stated in Satev. Dolin, 176 W.Va. 688, 347 S.E.2d 208 (1986). After hearing the evidence and
argumentsof counsd, thetrid court must be satisfied by a preponderance of the evidence thet the acts or
conduct occurred and that the defendant committed the acts. If thetrial court doesnot find by a
preponderance of the evidencethat theactsor conduct was committed or thet the defendant wasthe actor,
the evidence should be exduded under Rule404(b). If asufficient showing hasbeen made, thetrid court
must then determinetherdevancy of theevidence under Rules401 and 402 of theWest VirginiaRulesof
Evidence and conduct the baancing required under Rule 403 of theWest VirginiaRulesof Evidence. If
thetria court isthen stidfied that the Rule 404(b) evidenceisadmissible, it should indruct thejury onthe
limited purposefor which such evidence hasbeen admitted. A limitingingtruction should begiven a the
timethe evidenceisoffered, and we recommend that it be repeated in thetrid court’ sgenerd chargeto
thejury at the conclusion of theevidence.” SyllabusPoint 2, Satev. McGinnis, 193W.Va. 147, 455

S.E.2d 516 (1994).



3. “““Reevant evidence’ meansevidencehaving any tendency to meketheexigence
of any fact that isof consegquenceto the determination of the action more probable or lessprobablethan
it would bewithout theevidence” W.VaR.Evid. 401" SyllabusPoint 2, Satev. Maynard, 183W.Va
1, 393 S.E.2d 221 (1990).

4, “Rule 702 of the West Virginia Rules of Evidence isthe paramount authority
for determining whether or not an expert isqualified to give an opinion. Therefore, to the extent that
Gilmanv. Chai, 185W.Va. 177, 406 S.E.2d 200 (1990) indicatesthat the legidature may by statute
determinewhen an expertisqudified to Satean opinion, itisoverruled.” SyllabusPoint 6, Mayhornv.
Logan Medical Foundation, 193 W.Va. 42, 454 S.E.2d 87 (1994).

5. “Asagenad rule, therefusd to givearequested jury indructionisreviewed for
anabuseof discretion. By contragt, the question of whether ajury was properly ingtructed isaquestion
of law, and thereview isdenovo.” Syllabuspoint 1, Satev. Hinkle, 200 W.Va 280, 489 SE.2d 257
(1996).

6. “A trid court’ sindructionsto the jury must be acorrect satement of thelaw and
supported by theevidence. Jury indructionsarereviewed by determining whether the charge, reviewed
asawhole, aufficiently ingtructed thejury so they understood theissuesinvol ved and were not mideaed by
thelaw. A jury ingtruction cannot be dissected on gpped ; indtead, the entireingructionislooked a when
determiningitsaccuracy. A trid court, therefore, hasbroad discretionin formulaing itschargeto thejury,
s0long asthechargeaccuratdy reflectsthelaw. Deferenceisgiventoatrid court’ sdiscretion concerning

the specific wording of theingtruction, and the precise extent and character of any speaificingruction will



bereviewed only for an abuse of discretion.” Syllabuspoint 4, Satev. Guthrie, 194 W.Va 657, 461
S.E.2d 163 (1995).

7. “Theformulation of jury indructionsiswithinthebroad discretion of adreuit court,
and adrcuit court’ sgiving of anindructionisreviewed under an abuse of discretion gandard. A verdict
should not be disturbed based on the formulation of the language of thejury indructionsso long asthe
ingructionsgiven asawholeareaccurateand fair to both parties” Syllabuspoint 6, Tennant v. Marion

Health Care Foundation, 194 W.Va. 97, 459 S.E.2d 374 (1995).



Per Curiam:

OlaMaeTaylor, the gopdlant and plaintiff below inamedica mapractice case, gopeds
thefind order of the Circuit Court of Cabdl County entered January 28, 1999. The gppdlant raisesfour
Issues on gpped in support of her prayer for anew trid. After careful consderation of theseissues, we

affirm the judgment of the circuit court.

FACTS

On duly 28, 1994, the gppdlant, OlaMae Taylor, sought trestment for abeesinginthe
emergency room of defendant below and gppellee Cabdll Huntington Hospitd (hereinafter “the hospital”).!
After examining the gppe lant, Dr. Edwin Porresordered 125 milligramsof Solu-Medrol, asteroid, and
25 milligramsof Benadryl, an antihistamine, to be administered by intramuscular injection.? Defendant
below and gppdlee LindaGrim (hereinafter “Nurse Grim”), aregistered nurse employed by the hospitd,

combined thetwo medicationsin asngle syringe and administered one injection to the gppdlant. Nurse

The appellant was employed at the time as a housekeeper in the hospital’ s emergency room.

’Solu-Medrol is atrademark for a glucocorticoid (methyl prednisolone sodium succinate).
Glucocorticoid isan adrenocortical steroid hormonethat exertsan antiinflammatory effect. Mosby's
Medical & Nursing Dictionary 491 and 1053 (2nd ed. 1986). Benadryl is atrademark for an
antihigaminic (diphenhydraminehydrochloride). Anantihigamineisany substance cgpableof reduang the
physiologic and pharmacol ogic effects of histamine, acompound released in dlergic, inflammatory
reactions. Mosby'sat 74, 129, and 536.



Grimrecorded on theappellant’ schart that sheinjected the appellant in the* | eft upper outer quadrant

buttock.”

Severd dayslater thegppd lant returnedto thehospitd’ semergency room complaining of
painin her right hip which she attributed to theinjection administered by Nurse Grim. After undergoing
severd medicd tests, the gppd lant was diagnosed with piriformis syndrome, acondition named for the
piriformismuscle, located in the buttock, and marked by painin the hip and buttock thet radiatesup into

the lower back and down the leg.®

Onduly 16, 1996, theappdlant brought an action against Cabell Huntington Hospitdl, Dr.
Porres* and Nurse Griminwhich shedleged negligence by injecting the gppdlant with Solu-Medrol and
Benadryl inthe samearea.of the body; injecting the appellant after the needle had fallen on thefloor; and
falureto supervisetheadminidration of theinjection by Nurse Grim. The gppdlant damed that she had

developed permanent hip and leg pain as aresult of the aleged negligence.

¥See Taber’ s Cyclopedic Medical Dictionary 1480 (18th ed. 1997). The syndrome was
aso described @ trid aschronicirritation, oasm, or inflammation of the piriformismusclewhich may be
asource of constant irritation of the sciatic nerve.

*Thedircuit court granted summary judgment on behdf of Dr. Porreson May 6, 1998 because of
the gppelant’ sfalure to produce a qudified expert witnessto testify that Dr. Porres deviated from the
acceptablestandard of careand that any such deviationwasajproximate cause of the gppellant’ saleged
injury.



At trid, contested issueswere whether Nurse Grim injected the gppellant in theright hip
or |eft hip; whether the needle was capped or uncagpped wheniit fdl to thefloor prior to the gppellant’s
Injection; and whether Solu-Medrol and Benadryl areincompatible medicationswhich should not be
combinedinasinglesyringe. The primary issuewasthe compatibility of Solu-Medrol and Benadryl .
Essntidly, the gppdlant’ stheory of the case was that the gppelant injected her in thewrong location, in
or near the piriformis muscle, with incompeatible medi cationswhich resulted in anegative reaction and

caused the appellant’sinjury.

Concerning theissue of compatibility, Dr. James O’ Brien, aphysdan and pharmacologist
tedtified for the gppelant that the two medications areincompatible and thet the injection of the combined
medicationswasthe proximate cause of thegppdlant’ sinjury. Also, Gaynell Mischley, aregistered nurse
inthe emergency room a the Univeraty of Tennesseetedtified that the medicationsareincompatible and

that she has never observed the medications combined and injected in a single syringe.

Nurse Grimtedtified that shehed previoudy administered Solu-Medrol and Benedryl ina
gngleinjectionwithout complaint. Shedsotedtified that anurse can determine whether two medications

are compatible by combining them.® If the combination resultsin aclear solution, the medications are

Becausetherewas no medica evidence of infection, which the experts agreed would have been
theresult of injection with acontaminated needle, theissue of whether the needlewas capped or uncapped
when it fell to thefloor wasnot significant. Also, theimportance of the location of theinjection was
dependant upon showing that Solu-Medrol and Benadryl are incompatible solutions.

Expert witnessesagreed that physically incompatible mediicationsturn dloudy when combinedin
(continued...)



compatible. According to Nurse Grim, her combination of the two medicationsresulted in adear solution.
Inaddition, Nurse Grim stated that dthough the needlefd| to thefloor prior to theinjection, it was capped
so that no contamination resulted. Dr. Jay Jacoby, aphysician and anesthesiologi<t, provided expert
testimony that Solu-Medrol and Benadryl arenot incompatible. He supported histestimony witha
demondration in which he combined thetwo medicationsto produce adear solution. Dr. Lee Smith, an
emergency medicinephysdana West VirginiaUniveraty and LindaSoott, afull professor and associate
dean of theundergraduate nursing program at Marshal University, concurred with the opinion of Dr.
Jacoby. The defendants aso produced evidence that Nurse Grim injected the gppel lant with aone and
one-haf inch needle, and that athreeand one-haf inch needlewould berequired toinject thepiriformis

muscle.’

The jury found that the appellant’ s injury was not caused by Nurse Grim'’s negligence.

®(...continued)
contrast to the combination of compatible medications which resultsin a clear solution.

‘At tria the piriformis musclewas described asamuscle degp in the buttock. According to
Mosby's Medical and Nursing Dictionary 885 (2nd ed. 1986) the piriformis muscleis,

aflat, pyramida musclelying amos pardle with the posterior
margin of the gluteus medius. Itis partly within the pelvisand
partly a theback of thehipjoint. It arisesfrom the sacrum, the
greater sciatic foramen, and the sacrotuberousligament, and it
inserts, by arounded tendon, into the greeter trochanter of the
femur. Thepiriformisisinnervated by branchesof thefirg and the
second sacrd nervesand functionstorotatethethigh laterdly and
to abduct and to help extend it.
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DISCUSSION

Thefirg two issuesraisad by the gppe lant concern evidence which was excluded by the
circuit court. Thisevidencewasthat from November 1992 until March 1993, Nurse Grim self-
administered unprescribed morphine®which she aoquired fromtheIntensive Care Unit of thehospital where
sheworked & that time. Therewasevidencethat the morphine addiction began asaway to dleviate back
painwithwhich Nurse Grim had suffered for about eight years. Upon being discovered and admitting her
addictionin March 1993, Nurse Grim underwent twenty-eight daysof inpatient trestment at River Park
Hospitd in Huntington and thereafter continued outpatient psychotherapy treatment. Accordingtothe
provisionsof aconsent agreement subsequently executed by Nurse Grim and theWest VirginiaState
Board of ExaminersFor Regisered Professona Nurses, Nurse Grim’ s license was suspended for oneyear
and the suspeng on stayed contingent upon Nurse Grim complying with theterms of theagreement. Also,
Nurse Grim'’ slicense was placed on probation for aperiod of sevenyears. Thetermsof the agreement
provided, inter alia, that Nurse Grim was hot to work in an autonomous nurding position but wasto work
under the direct supervison of aregistered professona nurse, and she was to submit to unannounced,

witnessed drug-screening tests.

A ccording to Taber’ s Cyclopedic Medical Dictionary 1234 (18th ed. 1997), morphine
sulfateisthe form of morphine usualy used asan andgesic, or pain rliever, and sedative. Seealso
Mosby' s Medical & Nursing Dictionary 730 (2nd ed. 1986).
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Atahearingonthedefendants mationinliminetoexdudethisevidencea trid, Dr. Robert
AllenKaser, Nurse Grim'’ stregting psychiatrist from March 1993 until 1997 when she completed her
thergpy, testified that, in hisopinion, Nurse Grim did not abuse narcotics’ on or around July 28, 1994.
Nurse Grim tedtified that shelast used morphinein March 1993, and that she was not under itsinfluence
when shetreated the appel lant.™® The defendants al so produced the results of thirty-eight drug tests

conducted on Nurse Grim, all of which were negative for substance abuse.

Evidence presented by the gppdlant showed that no drug testswere conducted on Nurse
Grim from Jduly 7, 1994 through August 8, 1994. The gppdlant opined that because the human body
metabolizesmorphinewithin twenty-four hours if Nurse Grimwasunder theinfluence of morphineon July
28, 1994, it would not beindicated inthe August 8 drug test results. Also, the appd lant testified at trid
thet prior toinjecting her on July 28, 1994, Nurse Griminitially mistook the gppd lant’ sfriend for the petient
who required aninjection. The gppdlant further stated that Nurse Grim acted “red happy” or “weird”

while treating her.

*Tabor’ sCyclopedic Medical Dictionary 1267 defines* narcotic” as“[p]roducing stupor or
deep.” Alsp, itis“[anolder teemfor adrug that depressesthe centrd nervous systlem, thusrdieving pain
and producing sleep.” The newer term is opioid analgesic. Morphineisanarcotic. See nhote 7.

NurseGrimfurther testified that narcoticsarenct avail ableto her intheemergency roombecause
of that department’ suse of the Sure-Med System to dispense drugs. According to Nurse Grim, nurses
can only retrieve medicine from the system by means of a personal access code.
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Issue One: Exclusion of Evidence Relating to Consent Agreement

Theappd lant sought to haveevidenceof the consent agreement, Nurse Grim’ sprobation,
andthehospita’ sduty to superviseNurse Grim admitted at trid to support a“ negligent supervison” dam
agand the hospitd, and now dlegesthat the circuit court improperly “dismissed the daim of negligence
agang Cabd | Huntington Hospitd” by exduding thisevidence. Thenegligent supervisondamisbassd
on thetheory that the hospita breachedits duty, imposed by the consent agreement, to supervise Nurse

Grim.*

Thegppdlant’ spurposein bringing anegligent supervison damisnot dear to this Court.
Cabdl Huntington Hospital was anamed defendant in the action bel ow and remained so throughout the
proceedings despitethe | egation of theappellant to the contrary. Counsdl for thehospital acknowledged
that if thejury found that anegligent act of Nurse Grim caused thegppd | ant’ sinjury, the hospital would be

ligble under the doctrine of respondeat superior.”* The circuit court instructed thejury that if it found

"To support its negligent supervision theory, the appellant cites Duling v. Bluefield
Sanitarium, Inc., 149 W.Va. 567, 142 S.E.2d 754 (1965), Roberts v. Sevens Clinic Hospital,
Inc., 176 W.Va. 492, 345 S.E.2d 791 (1986), and Torrence v. Kusminsky, 185 W.Va. 734, 408
SE.2d 684 (1991). SyllabusPoint 3 of Duling providesthat “[&] private hogpital may beheld ligblein
damagesfor thedeath of apatientin such hospita resulting from thenegligence of nursesemployed by it.”
When gpplied to theingtant case, thismeansthat had thejury found thet Nurse Grim was negligent and her
negligencewasa proximate cause of the gppdlant’ sinjury, Cabe | Huntington Hospita would have been
liable. Robertsand Torrence areingppositeto the present case because they concern the negligent acts
of independent contractors rather than employees of a hospital.

“According to Black' s Law Dictionary 1311 (6th ed. 1990), “[t]his doctrine or maxim means
that amadter isliablein certain casesfor thewrongful actsof hisservant” or employee. “ Thefundamentd
(continued...)



that Nurse Grim committed negligence, thejury may dsorender averdict againg thehospitd. Findly,
gppdlant’ scounsel argued to thejury that the hospital would beliablefor damages caused by Nurse
Grim'snegligence. Nevertheless, the appellant sought to establish the hospital’ sliability by proving
negligent supervision. The appellant now arguesthat the doctrine of respondeat superior does not

preclude other causes of action against an employer.

Because of the verdictin this case, we need not consider the viability of anegligent
supervisonclamin casesgoverned by the doctrine of respondeat superior. The gppelant’ sclaim of
negligent supervison must rest upon ashowing thet the hospita falled to properly supervise Nurse Grim
and, asaresult, Nurse Grim committed anegligent act which proximately caused the gopellant’ sinjury.
“Torecover in an action based on negligencethe plaintiff must provethat the defendant wasguilty of
primary negligence and that such negligencewasthe proximate cause of theinjury for which the plaintiff
seeksarecovery of damages” Syllabuspoint 2, Tolliver v. Sumeate, 151 W.Va 105, 150 SE.2d 579
(1966). Whilethe gppdlant may be ableto show that the hospita breached its duty to supervise Nurse
Grim, absent ashowing of negligence by Nurse Grim, the gppd lant isunableto show that the hospitd’ s

negligence proximately caused her injury. Accordingly, becausethejury found that Nurse Grim’'s

12(....continued)
rueinWes Virginiaisthat if it can beshown that anindividud isan agent and if heisactingwithinthe
scope of hisemployment when he commitsatort, thenthe principa isliablefor thetort aswell asthe
agent.” Barath v. Performance Trucking Co., Inc., 188 W.Va. 367, 370, 424 S.E.2d 602, 605
(1992). Itisuncontroverted that Nurse Grim was an employee of Cabell Huntington Hospital and was
acting within the scope of her employment when she treated the appellant.
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negligencedid not causethe gppd lant’ sinjury, wefind theissue of aleged negligent supervisonto be

moot. =

Issue Two: Exclusion of Chemical Dependency Evidence

Next, thegppdlant arguesthat thedrcuit court erred when it exduded evidenceregarding

Nurse Grim's chemica dependency without performing the mandated Rule 404(b) analysis.™ In

congdering thisissue wearemindful thet, “[rjulingsontheadmisshility of evidencearelargdy withinatrid

BThe appellant dso alegesthat it wasimproper for thetrid judge to absent himsdlf from the
courtroom during vouching of the record by gppelant’ sexpert withess. Our review of thetrid transoript
reveds, however, that gppdlant’ scounsd failed to object a thetimethetrid judgeindicated that hewould
be absent. “Our generd ruleisthat nonjurisdictiond questions not raised at the circuit court leve, but
raised for thefirst time on gpped, will not be congdered.” Barney v. Awvil, 195W.Va 733, 741, 466
S.E.2d 801, 809 (1995) (citations omitted). Therefore, we decline to address thisissue.

“According to Rule 404(b) of the West Virginia Rules of Evidence, in part:

Evidence of other crimes, wrongs, or acts is not
admissibleto prove the character of apersonin order to show
that heor sheacted in conformity therewith. It may, however, be
admissible for other purposes, such as proof of motive,
opportunity, intent, preparation, plan, knowledge, identity, or
absence of mistake, accident][.]

Thegppdlant arguesthat the evidence of prior substance abuse should have been admitted
a trid to show that the hospita hed knowledgeof Nurse Grint' sprior drug usage, consent agreement, and
working conditions; to show that the hospitd had aduty to supervise Nurse Grim and falled in thisduty;
to show motive on the part of Nurse Grim to abuse drugs based on her conduct on July 28, 1994, her past
conduct, and her mental hedlth records; to show Nurse Grim’ sopportunity to abusedrugs; to show that
Nurse Grimfalled to act asanursewithin the minimally acogptable dandards of care a thetime shetreated
the appellant; and to rebut the credibility of the defendants and their witnesses.
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court’ ssound discretion and should not be disturbed unlessthere has been an abuse of discretion.”

Syllabus point 2, Sate v. Peyatt, 173 W.Va. 317, 315 S.E.2d 574 (1983).

Thegppdlant arguesthet theevidence a issueisadmissble under Rule404(b) of theWest
VirginiaRulesof Evidence, and that thecircuit court failed to conduct therequired Rule404(b) andys's
prior to excluding the evidence. This Court has stated:

Where an offer of evidenceismade under Rule404(b) of
theWest VirginiaRulesof Evidence, thetrid court, pursuant to
Rule 104(a) of the West Virginia Rules of Evidence, isto
determineitsadmissihility. Beforeadmittingtheevidence, thetrid
court should conduct an in camera hearing as Sated in Sate .
Dalin, 176 W.Va. 688, 347 S.E.2d 208 (1986). After hearing
the evidence and arguments of counsd, thetria court must be
satisfied by a preponderance of the evidence that the acts or
conduct occurred and thet the defendant committed theacts. |If
thetria court doesnot find by a preponderance of the evidence
thet the:acts or conduct was committed or thet the defendant was
theactor, the evidence should be excluded under Rule 404(b).
If asufficient showing hasbeen made, thetrid court must then
determinetherdevancy of the evidence under Rules401 and 402
of theWeg VirginiaRulesof Evidenceand conduct thebdanang
required under Rule403 of theWest VirginiaRulesof Evidence.
If thetrid court isthen satisfied that the Rule 404(b) evidenceis
admissble, it should ingruct thejury on thelimited purposefor
which such evidence has been admitted. A limiting ingtruction
should be given at the time the evidence is offered, and we
recommend that it berepeated inthetrid court’ sgenerd charge
to the jury at the conclusion of the evidence.

SyllabusPoint 2, Satev. McGinnis, 193W.Va. 147, 455 S.E.2d 516 (1994), see al o, Syllabus Point

2, Safford v. Rocky Hollow Coal Co., 198 W.Va. 593, 482 S.E.2d 210 (1996).
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Under thisandyss, thetrid court mudt firgt find by apreponderance of the evidence that
the prior actsactually occurred. Intheingtant case, the defendant admitted her prior morphine addiction.
Thenext gepisthat thetria court must determinetherdevancy of the evidence under Rules401 and 402.
“Thethreshold inquiry the court must make beforeadmitting smilar actsevidence under Rule404(b) is
whether that evidenceisprobative of amaterial issue other than character.” Franklin D. Cleckley,
Handbook on Evidence for West Virginia Lawyers, Vol. 1, § 4-5(B)(3)(a), p. 332 (1994)
(citationsomitted). Only if the evidenceisfound to berdevant isthe baancing required under Rule 403

to be conducted.

Thecircuit court held anin camera hearing on theadmissibility of evidence of Nurse
Grim'’sprior morphine addiction and determined thet the evidence was not revant to whether Nurse Grim
negligently combined twoincompatibledrugson July 28, 1994. Weagree. “‘“Rdevant evidence means
evidence having any tendency to makethe existence of any fact thet s of conseguenceto the determination
of the action more probable or less probable than it would bewithout theevidence” W.VaR.Evid. 401"
SyllabusPoint 2, Satev. Maynard, 183W.Va 1, 393 SE.2d 221 (1990). Theevidenceintheingant
cazwas undigputed that Nurse Grim gave the gopd lant asngleinjection of acombination of Solu-Medral
and Benadryl. The primary issue waswhether Solu-Medrol and Benadryl areincompatible medications
S0 that their combination in asingleinjection caused anegative reaction which resulted ininjury to the
gopdlant. Evidence concerning Nurse Grim' sprior substance abuse does not have any tendency to make

theincompatibility of Solu-Medrol and Benadryl moreor lessprobable. Accordingly, weconcludethat
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thearcuit court did not abuseitsdiscretionin excluding evidence of Nurse Grim' sprior subgtance abuse,

Issue Three: Improper Admission of Linda Scott’s Testimony

Third, thegppdlant aversthat thecircuit court erred in allowing the defendants nuraing
witness, Linda Scott, to testify asan expert because her opinionswere not testified to with reasonable
medica probability asrequired by W.Va Code 8 55-7B-7 (1986). The gppdlant arguesthat thecircuit
court should haveeither stricken thetestimony or instructed thejury thet it should not be considered expert
tesimony. Concerning our standard of reviewing thisaleged error, we have opined that “[w]hether a
witnessisqudified to Sate an opinionisamatter which restswithin thediscretion of thetrid court andits
ruling on that point will not ordinarily be disturbed unlessit dearly appearsthat its discretion has been

abused.” Syllabus Point 5, Overton v. Fields, 145 W.Va. 797, 117 S.E.2d 598 (1960).

Linda Scoitt testified thet it isnot below thestandard of care of anursetoinject apatient
with aneedlethat had fallen on the floor while capped, and that Solu-Medrol and Benadryl are not
incompatiblemedications. Shedid not expresdy testify to these opinionswith reasonable medical
probability whichisarequirement of W.Va Code § 55-7B-7. Wedo not believe, however, that W.Va

Code 8 55-7B-7 governsMs. Scott’ stestimony. Firg, this statute gpplies specificaly to the manner in
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which plaintiffsinmedica mapracticeactionsshdll establish the applicable sandard of careand defendants
falureto meet that standard. Intheinstant case, Ms. Scott wastestifying on behaf of the defendants.
Second, the gatute dso requiresthat the expert witness maintain acurrent licenseto practice medicinein
one of the states of the United States. |f wewereto apply thisstatutein the strict way urged by the
gopdlant, Ms Scatt’ sexpert testimony would beexduded, aswd asthetesimony of Gayndl Mischley,

the gppdlant’ snurding expert, becauseMs Scott and Ms. Mischley arenot licensad to practice medicine.

Theadmisshility of Ms Soott’ sexpert testimony isgoverned indead by Rule 702 of the
West Virginia Rules of Evidence which states:

If scientific, technicdl, or other pedidized knowledgewill
assg thetrier of fact to understand the evidenceor to determine
afactinissue, awitness qudified as an expert by knowledge,
skill, experience, training, or education may testify theretointhe
form of an opinion or otherwise.

This Court has held:

Rule 702 of the West Virginia Rules of Evidence is the
paramount authority for determining whether or not anexpertis
qudifiedtogivean opinion. Therefore, totheextent that Gilman
v. Choi, 185W.Va 177, 406 S.E.2d 200 (1990) indicatesthat
the legidature may by statute determine when an expert is
qualified to state an opinion, it is overruled.

Syllabus Point 6, Mayhorn v. Logan Medical Foundation, 193 W.Va. 42, 454 S.E.2d 87 (1994).

“Rule 702 hasthree mgor requirements. (1) thewitnessmust be an expeart; (2) the expert must testify to
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scientific, technical or specidized knowledge; and (3) the expert testimony must asss thetrier of fact.”

Gentry v. Mangum, 195 W.Va. 512, 524, 466 S.E.2d 171, 183 (1995).

Applying thisstandard to the case a hand, we bdieve that the circuit court did not abuse
itsdiscretion in admitting the expert testimony of Ms. Scott. Therecord revedlsthat Ms. Scott hasa
master’ sdegreein nursing and aPh.D. inmedicd anthropology. Sheisboard certified in emergency
nursng and isafull professor and associate dean of the undergraduate nuraing program at Marshal
Universty. Therefore, Ms. Scott qudifiesasan expert in sandard nursing practices. Ms. Scott testified
to the standard of care and proper method in which to administer the type of intramuscular injection
involved in thiscasewhich iscertainly specidized knowledge. Finaly, thistestimony assisted thejury in
determining whether Nurse Grim was negligent in the manner in which sheinjected the gppdlant. We
therefore condudethat the drcuit court did not abuseits discretion in admitting the expert tetimony of Ms.

Scott.

Issue Four: Proffered Jury Instruction

Fndly, the gppdlant assartsthat thedrcuit court eredinfailing to give her proffered jury

indruction concerning the definition of “ registered professond nurang” foundin W.Va Code 8 30-7-1(b)
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(1992)." Itisthe gppellant’ s position that thejury could not determine the appropriate sandard of care

absent the proffered instruction.

Inreviewing thisdleged eror we are mindful that “[a)sagenerd rule, therefusd to give
arequested jury indructionisreviewed for an aouse of discretion. By contragt, the question of whether
ajury was properly ingtructed isaquestion of law, and thereview isdenovo.” Syllabuspoint 1, Sate
v. Hinkle, 200 W.Va. 280, 489 S.E.2d 257 (1996). Also,

[d] trid court’ singructionsto thejury must beacorrect
statement of the law and supported by the evidence. Jury
Ingructions are reviewed by determining whether the charge,
reviewed asawhole, sufficiently instructed thejury so they
undergood the issuesinvolved and were not mideed by thelaw.
A jury instruction cannot be dissected on apped ; instead, the
entireingructionislooked a when determining itsaccuracy. A
trid court, therefore, hasbroad discretion in formulaing itscharge
to thejury, so long asthe charge accurately reflectsthe law.
Deferenceisgivento atrid court’s discretion concerning the

W.Va. Code § 30-7-1(b) provides:

Thepractice of “registered professiona nursing” shall
mean the performancefor compensation of any servicerequiring
ubstantid specidized judgment and skill based on knowledge
and application of principles of nursing derived from the
biological, physica and socid sciences, such asresponsible
suparvison of apatient requiring skill in obsarvaion of symptoms
and reactions and the accurate recording of the facts, or the
supervision and teaching of other personswith respect to such
prinaplesof nurang, or inthe adminidration of medicationsand
treatments as prescribed by alicensed physician or alicensed
dentist, or the gpplication of such nursing proceduresasinvolve
understanding of cause and effect in order to sefeguard lifeand
health of a patient and otherq].]
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gpecific wording of theingtruction, and the precise extent and
character of any specificingdruction will bereviewed only for an
abuse of discretion.

Syllabus point 4, State v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163 (1995). Finaly,

[t]heformulation of jury ingtructionsiswithinthebroad
discretion of acircuit court, and acircuit court’ sgiving of an
ingruction isreviewed under an abuse of discretion Sandard. A
verdict should not be disturbed based on the formulation of the
language of thejury indructionssolong astheindructionsgiven
asawhole are accurate and fair to both parties.

Syllabus point 6, Tennant v. Marion Health Care Foundation, 194 W.Va. 97, 459 S.E.2d 374

(1995).

Concerning the sandard of care gpplicableto Nurse Grim, thedircuit court indructed the
jury asfollows:

For the plaintiff to recover from LindaGrim on her daim,
shemust prove by apreponderance of the evidence: One, that
Linda Grimisnegligent; and, two, that her negligencewasa
proximate cause of Ola Mae Taylor’sinjury.

Throughout theseingtructions, | will beusing theterm
hedth care provider. That term gppliesto the defendant, Linda
Grim, who isconsdered to beahedth care provider. Whenyou
hear theterm hedlth care provider intheseingructions, you should
think of the defendant and apply that term individually.

| want to tell you about the Sandard of care expected of
the health care provider. The standard of care isimportant
becausein order for the plaintiff to prove negligence, she must
edablish, one, the degree of care, skill and learning required or
expected of areasonable, prudent health care provider inthe
profession or classto which the health care provider belongs
actingin sameor Imilar drcumgtances, and, two, that the hedlth
care provider deviated from that standard; and, three, that the
deviation was the proximate cause of the injury.
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* % %
A hedlth care provider is not required to exercise the
highest degree of skill and diligence possblein thetrestment of an
injury, but isrequired to possess and exercise that degree of
learning, kill, diligence and care ordinarily used and possessed by
ahedth care provider in good ganding in the professon or dass
towhichthey bdong, actinginthesameor Smilar drcumstances
in 1994, with regard being given to the state of medica and
nursing science at that time.
We believethat this charge sufficiently instructed the jury so that the jurors properly understood the
gandard of carerequired of Nurse Grim. Wefurther believethat, asawhole, itisaccurateand fair to both
parties. Accordingly, we concludethat the circuit court did not abuseitsdiscretion in refusing the

appellant’ s proffered instruction and giving the above instruction instead.

CONCLUSION

Insum, for the reasons stated above, we believethat the circuit court did not abuseits
discretioninexduding evidenceof Nurse Grim' sprior conduct and the consent agreement, and inadmitting
Linda Scott’ sexpert testimony. Weaso concludethat the circuit court did not err inrefusing to give
appellant’ sprofferedinstruction concerning the statutory definition of aregistered professiona nurse,

Accordingly, the judgment of the circuit court is affirmed.

Affirmed.
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