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SYLLABUS

“Tomakeout acaseof dedication of private property to public use by implication, thefacts
relied uponto establishit must beof such character asclearly show the owner intended such dedication,
and they mugt be clearly and fully proved.” Syllabus Point 3, Hicksv. City of Bluefield, 86 W.Va 367,

103 S.E. 323 (1920).



Per Curiam:

Thiscaseisbeforethis Court upon gpped of afind order of the Circuit Court of Calhoun
County entered on June 22, 1999. Inthat order, thecircuit court found thet acemetery located off Pink
Road in Calhoun County, West Virginia, on property owned by the Lester family, the gppellantsand
defendantsbd ow, wasdedicated tothe public. Accordingly, thecircuit court gopointed trusteesto operate

and govern the cemetery.

Inthisapped, the Lester family contends that the evidence does not support the circuit
court’ sfinding that the cemetery was dedicated to the public. The Lestersfurther assart that the circuit
court erred by gppointing apand of trusteesto govern and operatethe cemetery. ThisCourt hasbefore
it the petition for apped, the entire record, and the briefs and argument of counsd. For the reasons st

forth below, the final order of the circuit court is reversed.

Thecematery whichisthesubject of thisaction wasfirs established in 1885 with the burid
of Joseph Wilson, aCivil War veteran. At thet time, the farm on which the cemetery islocated was owned
by Joseph Wilson' sfamily. In 1895, the property wastrandferred by deed to Elizabeth Lester. By then,
therewerefour gravestesonthe property. However, thedeed which trandferred the property to Elizabeth

Lester did not mention the grave sites or the existence of a cemetery.
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Theredlter, friendsof Elizabeth Lester began asking for permission to bury deceased family
membersinthecemetery. Both Elizabeth Lester and her son, Kenna L ester, who inherited the property
from hismoather, dlowed athersin the community to beburied in the cemetery. KennalLester’ shars who
arethe gppdlantsin this case, acquired the property from himin 1972. They have continued to permit
membersof the community to bury their loved onesinthe cemetery. Thus, over thecourseof 110 years,

more than sixty people have been buried in the cemetery.

INn1979, Pearl Daugherty, who hed rdaivesburied in the cemetery, established abanking
acoount to collect donationsfor upkeep of the cemetery. The Lester family was nat involved with the bank
account, but continued to maintain and take care of the cemetery themsalves. 101991, Pearl Daugherty
gave control of the bank account to her niece, LindaMcCartney, who isthe gppdlee and plantiff beow
inthisaction. After Ms. McCartney took over the bank account, disputes over the cemetery beganto

arise.

Ms. McCartney took the position that gpprova from the Lester family was not needed
before burying someonein the cemetery. Asareault, at least one person was buried in the cemetery
without the permission of the Lester family. In addition to this dispute, there was aso disagreement

between Ms. McCartney and the L esters about fencing the cemetery perimeter.?

!1t appears that Paul Lester occasionally contributed money to the bank account.
*The cemetery encompasses close to a quarter acre of land.
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On October 26, 1998, Ms. McCartney filed this action in the Circuit Court of Cahoun
County againgt the L estersdleging that the cemetery isapublic cemetery which wasacquired fromthe
Ledersby adverse possesson. Ms McCartney damed that she had stlanding to file the suit because she
hasrdatives buried in the cemetery and because sheisthe sole sgnatory on the bank account established

by her aunt for maintenance of the cemetery.

Following abench tria, the circuit court found that Ms. McCartney had not shown
exdusivity of possession whichisnecessary to prove adverse possession.* However, the court did find
that the cemetery was dedi cated to the public long before the partiesto this action becameinvolvedin the
metter. Accordingly, thedrcuit court established atrust to oversee the use and operation of the cemetery
pursuant to W.Va. Code 88 35-5A-1t0-8(1973). In addition, the circuit court barred the partiesfrom
ever |ving astrusees: Thedireuit court further ordered thet five of theremaining grave plotsbe dlotted
toMs McCartney, and another fivedlotted to the Lester family. Findly, the court ordered that aparking

lot of sufficient size for eight vehicles be located outside the cemetery on the Lesters' property.

Theprimary issueinthiscaseiswhether thecircuit court erred by ruling thet the cemetery

located onthe Legters property hasbeen dedicated to the public. The Lestersargue that the cemetery

*Thedircuit court did find that amarker placed in the cemetery by Homer Daugherty had
given him adverse possession over the two plotsit reserves.
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should not have been declared a public cemetery because thereis no expressgrant or reservation reaing
tothe cemetery in any deed; nor isthereany evidence of express or implied dedication of the cemetery to
thepublic. Tothe contrary, Ms McCartney assartsthat by alowing personsin the community to bury thar
loved onesin the cemetery for more than one hundred years, the Lester family has shown anintention to

dedicate the cemetery to the public.

Theterm“dedication” hasbeen usad to denotethe setting asade of land for public use, and
it iswell settled that land may be dedicated to the public for cemetery purposes. 14 Am.Jur.2d
Cemeteries § 14 (1964). Thededication may be madeinwriting, but itisnot necessary. 1d. Thus, the

fact that the cemetery has not been mentioned or reserved in any deed is of no consequence.

Toeffectively dedicate land to public use, it must be shown that theland owner intended
to dedicate theland to public use and the public has accepted the same. 23 Am.Jur.2d Dedication 8
23(1983). Whiletheintention to dedicateland for public purposes may beimplied from acts or conduct
of theland owner, the evidence offered to establish the dedlication must be dearly proven. Id. InSyllabus
Point 3 of Hicksv. City of Bluefield, 86 W.Va. 367, 103 S.E. 323 (1920), this Court stated,

To make out acase of dedication of private property to public use by

implication, thefactsrelied uponto establish it must be of such character

asclearly show the owner intended such dedication, and they must be

clearly and fully proved.

Morerecently, thisCourt, acknowledging thet Hicksisill thelaw inthisState, explained

that, “It iswell established that dedication of land for a public cemetery requires, in addition to the
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acceptance and use by the public, an intention on the part of the owner to dedicate.” Concerned
Loved Ones and Lot Owners Ass' n of Beverly Hills Memorial Gardens v. Pence, 181 W.Va
649, 655, 383 S.E.2d 831, 837, (1989) (citationsomitted). ThisCourt dso stated in Pencethat “[t]he
question of intent to dedlicate private property to public useisafactua question, unless uncontroverted,
and must be determined by thetrier of facts, which isthe circuit court judge or jury inthiscase” Id
(citationsomitted). AsthisCourt hasnoted, such factual determinationsare subject toa* clearly
erroneous’ standard of review. Fraternal Order of Police, Lodge Number 69 v. City of
Fairnmont, 196 W.Va. 97, 100, 468 SE.2d 712, 715 (1996) (providing that appellate review proceeds
under “clearly erroneous’ standard whenever atrid court decidesfactual mattersthat are essentia to

ascertaining a party’ srightsin a particular situation).

Therecord in this case showsthat the circuit court heard several days of testimony,
admitted saverd documentsinto evidence, and even viewed the subject property in an effort to determine
thedausof thiscemetery. Unfortunately, acong derable amount of thetestimony focused uponthemore
recent eventsthat occurred a the cemetery, specificadly the attemptsby the partiesto fencethe cemetery’s
perimeter. Although the record contains sometestimony concerning how certain personscameto be
buriedinthe cametary, thetestimony isincong gent with regard tothe L ester family’ sgranting of permisson
to membersof thecommunity to bury their loved onesin the cemetery. While some of the witnesses
maintained that permission wasadwaysgranted, otherstestified thet permisson of the Lester family wasnot
needed. Inany event, Smply granting permission for members of the community to be buried in the

cemetery does not necessarily show an intention to dedicate the property to the public.
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For instance, in MacCorkle v. City of Charleston, 105 W.Va. 395, 142 S.E. 841
(1928), thisCourt held that the mere use of aprivatedley by thepublic did not establish that the owners
of thedley veted any right inthedley tothe public. Inother words, in order to eteblishthat thedley had
been dedicated to the public, the city needed to show morethan just apermissveuse. See23 Am.Jur.2d
Dedication 8 35 (1983). We, of course, recognize that the permissve usein this caseis quite different
fromtha inMacCorkle. However, thissame principle of law hasbeen goplied in Stuationsamilar tothe

case sub judice.

In Phippsv. Frances, 267 Ky. 203, 101 SW.2d 924 (1937), the plaintiff filed suit to
enjoin achurch from burying or permitting othersto be buried on property shehad conveyedtoit. One
of the defensesassarted by the church wasthefact that the plaintiff had buried her Sster onthe property
before she conveyedit to the church. The plaintiff had dso through expressor implied consent alowed
gxteen othersto be buried on the property. In holding that the plantiff had not dedicated the property as
a cemetery for public use, the court stated:

A person may consent toamember of hisor her family being buriedin

their yard or garden, but in nolight of reasoning could it be said that such

act would condtitute adedication of such premisesasapublic cemetery

or burid ground. Not only o, but even if oneshould consent totheburid

of aperson of nokin to them ontharr premises, such use of the premises

would be apermissve oneand would not congtitute awaiver of their right

to object to any other body being buried on the premises.

Phipps, 267 Ky. at 207-08, 101 S.\W.2d at 927.



Our review of theevidenceinthiscaserevedsno clear intention on the part of the Lester
family to dedicatethiscametery tothepublic. Theevidenceinthiscase merdy showsthat theLester family
hasgracioudy alowed membersof their community to be buried onthelr property for morethan one
hundredyears. The Lestersdo not digpute that members of the community who have loved ones buried
Inthe cemetery havearight to vigt, decorate, and carefor the existing graves and gravestones. They
smply contend that they have not given up the exclusive right to determinewho can be buried on their
property. Weagree. Absent some other evidence, wedo not believethat by granting permisson, even
onacontinua bass, to personsin the community to bury their loved onesin this cemetery, it can be
conduded that theLester family dedicated thiscemetery to the public. Thus, thecircuit court dearly erred
infinding that the Lester family dedicated thiscemetery to the public and in gppointing trusteesto govern
the cemetery. Accordingly, thefina order of the Circuit Court of Calhoun County entered on June 22,
1999, isreversed.

Reversed.



