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SYLLABUSBY THE COURT

1. “Indetermining whether thereissufficient evidenceto support ajury verdict the
court should: (1) consder theevidence mod favorableto the prevailing party; (2) assumetha dl conflicts
intheevidence wereresolved by thejury infavor of the prevailing party; (3) assumeasproved dl facts
which the prevailing party’ sevidencetendsto prove; and (4) giveto the prevailing party the benefit of all
favorableinference which reasonable may be drawn from thefactsproved.” SyllabusPoint 5, Orr v.
Crowder, 173W.Va. 335, 315 S.E.2d 593 (1983), cert. denied, 469 U.S. 981, 105 S.Ct. 384, 83
L.Ed.2d 319 (1984).

2. “When acaseinvolving conflicting testimony and drcumstances has been fairly
tried, under proper indructions, the verdict of thejury will not be sat asde unlessplainly contrary to the
weight of the evidence or without sufficient evidenceto supportit.” SyllabusPoint 4, Ladov. Griffith,

143 W.Va 469, 102 S.E.2d 894 (1958).



Per Curiam:

The petitioner, Ben Meadows (“Meadows’), has petitioned this Court for awrit of
prohibition sasking to prohibit the enforcement of an order of the Circuit Court of McDowel County dated
September 21, 1999. Meadowswasinvolved in an automobile accident with the respondent and plaintiff
below, Phillip Lawless(“Lawless’). A jury trid was conducted and thejury found Lawlessto be 25
percent negligent; Meadowswasfound to be 75 percent negligent. Thejury avarded Lawlessatotd of
$35,000.00indamages. At thecondudion of thetrid, Lawlessfiled amotion for judgment asametter of
law and for anew trid. By order dated September 21, 1999, the Honorable Booker T. Stephens granted
Lawvless mation for judgment asamatter of law on theissue of liability and held Meadows 100 percent
liable for the accident. The judge aso granted Lawless anew trial on the issue of damages only.

Meadowsrequeststhat the circuit court be prohibited from enforcing thisorder and thet

the jury verdict be reinstated.

l.
On September 27, 1994, Meadowswasinvolved in an automohbileaccident with Lawless
inMcDowd | County, West Virginia. Evidence presented during thesubsequent jury trid indicatesthat

Meadows car druck thetruck driven by Lawlesswhile Lamesswasdowing, prior to meking aright-hand



turn.* Meadowswas cited by an officer of the West VirginiaState Policefor failureto maintain control of
his vehicle. The officer who gave the ticket to Meadows testified that M eadows caused the accident.

Asareault of the accident, L awless began having recurring neck pain and headaches.
Additiondly, Lawlesstedtified that hewas unableto perform certain tasks and hobbies that he enjoyed
prior to the accident.

During the course of thejury trid, evidencewas presented concerning: (1) Lawless past
and futuremedica expenses; (2) hispast and futurelossof income; (3) hispast and future bodily pain,
anguish, worry and dress; (4) hispast and futureloss of enjoyment of life, and (5) LoisLawless' lossof
consortium.

Gary Cornwdll, acertified public accountant, testified that Lawless past and futurelost
wagestotaed $48,035.99: past lost income of $24,332.60 and future lost income of $23,703.39. Mr.
Cormwell based hisesimates of futurelost income, in part, on thefact thet Lawlesstook an early retirement
from hisemployment in 1995 when hereached the age of 62. Lawlesswasrequired to take a 20 percent
reductioninhis Socia Security benefits asaconsequence of beginning hisretirement at the age of 62
ingeed of waiting until the age of 65. Lawlesstedtified thet he wasforced to take early retirement dueto
hisinjuries. However, evidence was admitted at trid indicating that Lawless employer went out of
busnesssometime after the accident. Evidencewasdso introduced indicating thet Lawlesshed worked

after the accident as a security guard and continued in this employment until the job was eliminated.

Meadows did not appear at the trial nor did he present himself for depositions.
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Dr. Burch, Dr. Orphanos, and Dr. Kropac testified on behaf of Lawless. Thesedoctors
tedtified thet Lavlesshed past medicd hillstotaing $12,058.12. Dr. Burch tediified thet hetrested Lanless
for headaches, neck pain, Ieft shoulder pain and interscapular pain. However, Dr. Burch attributed
Lawless |eft shoulder painto burgitisand concluded it wasnot related to the automobile accident. Both
Dr. Burchand Dr. Orphanostedtified that Lawlesssuffered from degenerative disc disease-- apreexising
condition. Dr. Kropec testified that Lawlesswould berestricted to light work. Dr. Kropacand Dr. Burch
both testified thet Lawlesswould require future treetment in the form of periodic eva uations occurring 2
to 4 times a year with each evaluation costing between $50.00 to $100.00.

At the conclusion of the evidence, Lawlessmoved for adirected verdict on theissue of
ligbility. Thecircuit court denied themotion. Thejury subsequently found Lawlessto be 25 percent
negligent and M eadowsto be 75 percent negligent ontheissueof liability. Thejury awarded damagesas
follows: $12,000.00 for past medicd hills, $15,000.00 for past loss of income, $3,000.00 for pain and
suffering, and $5,000.00to L oisLawlessfor lossof consortium. Thejury dedlined to avard any damages
for pagt or futurelossof enjoyment of life, future medica expenses, futureloss of income, and future pain
and suffering.

Following thejury’ sverdict, Lawlessrenewed hismation for adirected verdict by filing

amotion for judgment asamatter of law”and for anew trid.* By order dated September 21, 1999, the

“Pursuant to W.Va.R Civ.P. Rule 50(b), acircuit court hasthe authority to enter judgment asa
matter of law. Rule 50(b) provides, in pertinent part:
(b) Renewal of motion for judgment after trial; alternative
motion for newtrial. -- If, for any reason, the court does not grant a
motion for judgment as amatter of law made at the close of all the
(continued...)



creuit court granted Lawless mation for judgment asamatter of law on theissueof liability and granted
Lawless anew trial on the issue of damages.

Meadowsfiled the present petition for awrit of prohibition seeking to prohibit the
enforcement of the September 21, 1999 order. Meadowsarguesthat thedircuit court exceed itslegitimate
powers by granting judgment asamatter of law ontheissueof lidhility and granting anew trid ontheissue

of damages and requests that the judgment of the jury be reinstated.

%(....continued)

evidence, the court is congdered to have submitted the actionto the jury
subject to the court’ slater deciding the legal questionsraised by the
moation. The movant may renew the request for judgment asameiter of
law by filingamotion no later than 10 days after entry of judgment and
may dternatively request anew trid or joinamation for anew tria under
Rule 59. In ruling on arenewed motion, the court may:

(1) If averdict was returned:

(A) alow the judgment to stand,

(B) order anew trial, or

(C) direct entry of judgment as a matter of law; or

(2) if no verdict was returned:

(A) order anew tria, or

(B) direct entry of judgment as a matter of law.

*Pursuant to W.Va.R.Civ.P. Rule59(a), acircuit court hasthe authority to grant anew trid ondll

or part of theissues. Rule 59(a) provides, in pertinent part:
(& Grounds. -- A new trid may begranted to al or any of the parties
andonadl or part of theissues(1) inan action inwhich there hasbeena
trid by jury, for any of thereasonsfor which new tridshave heretofore
been granted in actionsat law; and (2) inan action tried without ajury,
for any of thereasonsfor which rehearings have heretofore been granted
insuitsin equity. Onamoation for anew trid in an action tried without a
jury, the court may open the judgment if one has been entered, take
additiona testimony, amend findings of fact and conclusonsof law or
make new findings and conclusions, and direct the entry of a new
judgment.



.
We have dated that awrit of prohibitionwill issueif we determineatrid court has
exceeded its |legitimate powers. We have held:

In determining whether to entertain and issuethewrrit of prohibition for
casesnotinvolving anabsenceof jurisdiction but only whereitisclamed
that the lower tribunal exceeded itslegitimate powers, this Court will
examinefivefactors (1) whether the party seeking thewrit hasno other
adequate means, such asdirect gpped, to obtainthedesred rdief; (2)
whether the petitioner will be damaged or prgjudiced inaway thet isnot
correctable on apped; (3) whether the lower tribund’ sorder isclearly
erroneousasameatter of law; (4) whether thelower tribund’ sorder isan
oft repeeted error or manifests persastent disregardfor ether procedurd
or subgtantivelaw; and (5) whether thelower tribund’ sorder raises new
and important problemsor issues of law of firg impresson. Thesefactors
aregenerd guiddinesthat serveasaussful garting point for determining
whether adiscretionary writ of prohibition shouldissue. Although dl five
factorsneed not be satidfied, it isclear that thethird factor, the existence
of clear error as a matter of law, should be given substantial weight.

Syllabus Point 4, Sate ex rel. Hoover v. Berger, 199 W.Va. 12, 483 S.E.2d 12 (1996). In
accordance with Hoover, we must determine if the circuit court exceeded its |legitimate powers.

In determining whether thecircuit court did excead itspower, wefirg addresstheissue of
the circuit court’ sgranting of judgment asametter of law ontheissueof ligbility. In Brannonv. Riffle,
197 W.Va. 97, 475 S.E.2d 97 (1996), we stated:

On gpped, this court, after consdering the evidencein the light most

favorableto the nonmovant party, will sustain the granting of adirected

verdict when only one reasonable conclusion asto the verdict can be

reeched. But if reasonable minds could differ asto theimportance and

aufficiency of the evidence, acircuit court’ sruling granting adirected

verdict will be reversed.

Syllabus Point 3, in part, Brannon v. Riffle, supra.



We havefurther gated that when acircuit court examines“ whether theverdict of ajury
Issupported by theevidence, every reasonabdleand legitimateinference, farly arisng fromtheevidencein
favor of the party for whom the verdict was returned, must be consdered, and those facts, which thejury
might properly find under the evidence, must be assumed astrue.” Syllabus Point 3, Walker v.
Monongahela Power Co., 147 W.Va. 825, 131 S.E.2d 736 (1963).

Weedablished guiddinesfor drcuit courtsto utilizewhen determining whether to vecate
ajury verdict:

In determining whether there is sufficient evidence to support ajury

verdict the court should: (1) consider the evidencemost favorabletothe

prevailing party; (2) assumethat all conflictsin the evidencewere

resolved by thejury infavor of the prevailing party; (3) assume asproved

dl factswhichtheprevailing party’ sevidencetendsto prove; and (4) give

to the prevailing party the benefit of all favorable inference which

reasonable may be drawn from the facts proved.
Syllabus Point 5, Orr v. Crowder, 173 W.Va. 335, 315 S.E.2d 593 (1983), cert. denied, 469 U.S.
981, 105 S.Ct. 384, 83 L.Ed.2d 319 (1984).

A review of the record before us indicates that the judge did follow the guidelines

established in Orr.* No evidencewas presented by M eadows concerning Lawless aleged negligence.

“In the September 21, 1999, order granting judgment as a matter of law, the judge wrote:

The Court findsthat the evidence is overwheming asto the issue of
lighility and thet it preponderatesin favor of the plaintiff [Lawless|. The
Court further findsthat the accident report itsdlf satesthat therewasno
improper driving by the plaintiff, the Court further findsthat defendant
[Meadows] . . . wascited for fallureto maintain control and the plaintiff
hed noimproper driving. The Court further findsthat therewasno direct
testimony at trid by the defendant ontheissueof ligbility. Based onthe
foregoing the Court concludesasamatter of law that the defendant was

(continued...)



The only evidence that was admitted concerning the automobile acci dent was undisputed and was given
by Lawlessand thetwo investigating officers. Thesethreewitnessesdl testified to thefact that Meadows
caused the accident and that Lawlesshed not performed any negligent act that contributed to the accident.
After reviewing the evidence presented to thejury, wefind thet the drcuit court did not excead itslegitimate
powers. Wetherefore, deny the petition for awrit of prohibition on theissueof the circuit court’ sorder
granting judgment as a matter of law in favor of Lawless.

Weturn next totheissueof thenew trid granted ontheissue of damages. We have often
stated that atrial judge should rarely grant anew trial. Inre Sate Public Building Asbestos
Litigation, 193 W.Va. 119, 124, 454 S.E.2d 413, 418 (1994), cert. denied sub nom., W.R. Grace
& Co.v. West Virginia, 515 U.S. 1160, 115 S.Ct. 2614, 132 L .Ed.2d 857 (1995). Furthermore, a
new trid should not begranted “unlessit isreasonably dear that prgudicid error has crept into therecord
or that substantial justice has not been dong[.]” 1d. (citations omitted).

Whilenot st forthin the September 21, 1999, order granting anew trid, it would appear
that thejudge granted thenew trid because he bdieved that the damagesawarded by thejury werecdlearly
inadequate.”

Wehavedaedthat “ [w]henacaseinvolving conflicting testimony and circumdanceshas

beenfarly tried, under proper indructions, theverdict of thejury will not be set asde unlessplainly contrary

%(...continued)
100% negligent and that the plaintiff was 0% negligent asto theissue of
ligbility.

The September 21, 1999 order provides no reasonsfor granting anew tria. However, during
ahearing conducted on December 13, 1999, thejudgeindicated that thereason he granted anew trid was
due to inadequate damages.



to theweight of the evidence or without sufficient evidenceto supportit.” SyllabusPoint 4, Ladov.
Griffith, 143 W.Va 469, 102 S.E.2d 894 (1958). In accord Syllabus Point 2, Walker v.
Monongahela Power Co., 147 W.Va. 825, 131 SE.2d 736 (1963). We have further stated that a
circuit court should “not find ajury verdict to beinadequate unlessitisasum so low that under thefacts
of the case reasonable men cannot differ about itsinadequacy.” Syllabus Point 2, Fullmer v. Saift
Energy Co. Inc., 185 W.Va. 45, 404 S.E.2d 534 (1991).

A review of therecord below doesnot indicate that the sum awarded by thejury wasso
low that it would result in substantia injustice, asrequired by In re State Public Building Asbestos
Litigation. Thejury inthiscase avarded the damant hispast medicd hills, except for $58.12. Thejury
did not award damagesfor futuremedicd hills, but thejury could have reasonably concluded that being
seen once evary 6 monthsto be evduated was not asufficient bessfor an awvard of future medica expense
damages.

Additionaly, the jury awarded the claimant $3,000.00 for past pain and suffering.
Regarding the quantifying of damages for pain and suffering, we have stated:

Compensationfor painand sufferingisanindefiniteand unliquideted item

of damages, and thereisno rule or measure upon which it can be based.

Theamount of compensationfor suchinjuriesisleft to thesound discretion

of thejury, and thereisno authority for acourt to subgtituteitsopinionfor

that of thejury. A meredifferencein opinion between the court and the

jury asto the amount of recovery in such cases will not warrant the

granting of anew trid on the ground of inedequiacy unlesstheverdictiso

amall that it clearly indicatesthat the jury wasinfluenced by improper

motives.

Syllabus Point 2, Richmond v. Campbell, 148 W.Va. 595, 136 S.E.2d 877 (1964); Syllabus Point 2,

Bennett v. Angus, 192W.Va 1,449 SE.2d 62 (1994). Theevidence presented by Lawlessindicates
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that asaresult of the accident hehad neck pain and headaches-- injuriesthat precluded him from fishing,
gardening, and vacuuming. Lawless also testified that he had to hire someone to cut his grass.

Findly, thejury awarded $15,000.00to Lawlessfor hispastlost income, but did not grant
damagesfor future loss of income. Thetestimony of Mr. Cornwell assumed that Lawless|eft his
employment dueto hisinjuries However, thejury was presented conflicting medical tesimorny onwhether
Lawless could return towork, and if soto what degree. Dr. Orphanos, an orthopedic surgeon and one
of Lamvess experts tedified that he examined Lawlesson March 29, 1995, and determined that if no other
problemsarose, Lawlesswould beableto return to hisnorma work within 2 or 3weeks. Consequently,
thejury could have reasonably believed that Lawlesstook early retirement dueto hisemployer going out
of business, or because he wanted to retire early.

Basad onour review of therecord, no subgtantia injusticewould have occurred if thejudge
hed permitted the jury verdict asto damagesto $and on theissue of damages. Wethereforefind thet the

circuit court exceeded its |legitimate powers in ordering anew trial on the issue of damages.

[1.
Basad on theforegoing, wefind thet thedecigon of the Circuit Court of McDowel County
did not exceed itsauthority in entering judgment asameatter of law ontheissueof ligbility. However, the
Court isof theopinion theat the circuit court did exceed its powersin granting plaintiff’ smotion for anew
trid becausethe damages awvarded by the jury were not subgtantialy unjust. Therefore, the order providing
for anew trial on theissue of damagesisvoided, and we remand this case to the circuit court with

Instructions to reinstate the damage award granted by the jury.
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Writ Granted as Moulded.



