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Themgority opinionisdead-onright initsholding that the regulation being disputed inthis
caxe, 85C.SR. 1, §20.85(b), requiresthe Workers Compensation Divison to usethe Kory nomogram
inevaduaing adamant' simparment. However, | firmly beievethat theuse of the Kory study flagrantly
violates the equal protection rights of claimants, and undermines the purpose of the Workers
Compensation Act.

What isthe Kory nomogram? Themgority opinion doesnot clearly sate what theKory
gudy is andwhy itisso problemétic. Nearly 40 yearsago, Dr. RossC. Kory gathered 468“norma” men
together a U.S. Army and Veeran' sAdminidration Hospitals. Kory hed histest subjectsbregtheinto a
meachine, a“ spirometer,” and measured how fast and how much each man could bregthin and out. Kory
then made a graph based upon the age and height of thesetest subjects. Using the age and height of a

patient, adoctor could look a theKory grgph -- a“nomogram” -- and prediict the average breething ability



of the patient. See RossC. Kory, et d., “The Veterans Administration - Army Cooperative Study of
Pulmonary Function,” 30 Am.J.Med. 243 (1961).

Here sthe problem: Kory’sstudy contained men who smoked cigarettes and other
tobacco products. Nowherein the study doesKory filter out or account for the effects of smoking on
breathing ability. Other doctorswho did later account for smoking in smilar studies discovered that
smokers have a significantly, measurably lower breathing capacity than non-smokers.

Insum, Kory’ sstudy istermindly flawed becauseit does not show the average breething
ability of “normd men.” Ingead it showstheaverage breathing ability of agroup of men, many of whom

werelikely tobesmokers. WhileKory may not havefully understood that smoking wasaseriousmedica

For example, daimant Robert L. Boggesswasa60-year-old manwhowas5 feet, 9inchestall.
According to Kory’ sstudy, breathing out aslong and hard as he could, Mr. Boggess should have been dble
toexhde4.26 litersof ar. Inatest peformed on February 22, 1997, Mr. Boggess actudly exhded 3.31
litersof ar -- or 78% of hispredicted cgpacity. Using the Divison'sregulaions, thiscomputesto a10%
impairment of breathing capacity.



problemin 1961, anyonewith any sensetoday redizesthat smoking hasadevastaingly toxic effect on
lung tissue.®

BecausetheKory nomogramisbascaly achart showing theexpected bresthing cgpacity
of agroup of parsonslikdy to indude avery large number of smokers itis particularly unfair in making
workers compensation disability determinations. A perfect andogy to Kory would bedoing astudy of
“normd men” a aVeean' sHospitd, many of whom are hedlthy, muscular men with experience sralling
through minefid dsand who coincidentally are* randomly” found in theamputee ward, and condluding thet
theaverageman hasoneleg. If such adudy wereusedintheworkers compensation context, we could

condudethat every worker who lost aleg was perfectly hedthy, becausetheaverage® normd” man only

A et sfaceit: avery high percentage of post-World War |1 veteranswere smokers, because the
military distributed cigarettesto servicemenfor free. Historiansroutindy relate storiesof how, when
paratroopersand soldierswere preparing to hit the Normandy beacheson D-Day in June 1944, they were
each issued acarton of cigarettes. Many soldierswho had never smoked learned to smoke thosefree
cgarettesin theintense combet thet followed theinvason. See, eg., Stephen E. Ambrose, D-Day, June
6, 1944: The Climatic Battle of World War Il (Touchstone, 1944).

Furthermore, Dr. Kory likdly had adifferent viewpoint about smoking than doctorswould today
because, in the 1940s, 1950s and 1960s, cigarette companies were hiring doctors to promote and
encouragetobacco usage. Asonecigarette company touted, “ Moredoctorssmoke Came sthan any other
cgaete” Chetafidddgareteswould“causenoills” whileOld Gold cigarettesasked smokers: “Why
risk sorethroats?” A “medica specidist” hired by Cheterfield certified thet “the ears, nose, throat and
accesory organs. . . werenot adversdy affected . . . by smoking thecigarettes provided.” When tobacco
companiesgarted placing filterson cigarettes, Viceroy sad that “filtered smokeisbetter for your hedth,”
while the new L&M filter was “just what the doctor ordered.”

%S¢, eg., DouglasW. Dockery, et al., “Cumulative and Reversible Effects of Lifetime Smoking
on SmpleTestsof Lung Functionin Adults,” 137 Am.Rev.Resp.Dis. 286, 289-90 (1988) (“Many
gpidemiologic sudies havefound aprogressverdaiveloss of pulmonary function with cumulaive smoking.
... Changesin pulmonary function have been observed even among smokerswith very short durations of
smoking. . . . Severd dudies have shown that smoking asingle dgarette causesan immediateincreasein
airway resistance and a decrease in expiratory flow.”)
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hasoneleg. Thissoundsabsurd, but thisiswhy Kory’ snomogram hasfaleninto disuseinthemedica
community.

Thefact that Kory’ sstudy hasbeen thoroughly discredited in themedical community*hes
not gopped the Workers Compensation Divison from adopting the Sudy asits*“basding’ for theaverage,
predicted breathing valuesfor claimants. It isafundamental principle of adminigtrative law that the
Workers Compensation Divisonischarged withinterpreting, administering, and enforaingtheWorkers
Compensation Act, and thisCourt will afford the Divison substantid deferenceinitsinterpretation of the
Act. Syllabus Point 4, Sateexrel. ACF Industries, Inc. v. Vieweg, 204 W.Va. 525, 514 SE.2d
176 (1999). Theregulaion drafted by the Divisonto adopt Kory, whilefull of derica errors istherefore
properly interpreted by themgority opinion to requirethat Kory be used asthe basdinefor determining
whether aclaimant isdisabled. McClanahan v. Putnam Co. Comm'n, 174 W.Va. 478, 481, 327
S.E.2d 458, 462 (1985).

That being sad, itisjus asdear that the Divison' suseof Kory violatesbasic conditutiond

rights, particularly theright to equa protection. SeeW.Va. Congt., Art. [11, 8 10. A citizen'sright to

“A 1990 survey of 139 ingtitutionswith respiratory diseasetraining programsin the United States
and Canadafound that only 5% used the Kory sudy. See Anthony J. Ghio, et al., “Reference Equations
Used to Predict Pulmonary Function: Survey a Indtitutionswith Respiratory Disease Training Programs
in the United States and Canada,” 97 Chest 400 (1990).

The gtudy advocated by theclamants' counsd, the*Morris’ sandard, was used by 47% (65 of
139) of theinditutions. See, JF. Morris et al., “ Spirometric Standardsfor Healthy Nonsmoking Adults”
103 Am.Rev.Resp.Dis. 57 (1971); J.F. Morris, et al., “Normal Vauesfor the Ratio of One Second
Forced Expiratory Volumeto Forced Vita Capacity,” 108 Am.Rev.Resp.Dis. 1000 (1973). Only 19%
of theinditutions used the* Crgpo” standard, and 17% used the“Knudsen” nomogram. See Robert O.
Crapo, et al.,” Reference Spirometric Values Using Techniques and Equipment that Meet ATS
Recommendations,” 123 Am.Rev.Rexp.Dis. 659 (1981); R.J. Knudsen, et al., “ Changesinthe Normal
Maxima Expiratory How-Volume Curvewith Growthand Aging,” 127 Am.Rev.Rexp.Dis. 725 (1983).
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workers compensation benefitsisan economic right, Sateexrel. Blankenshipv. Richardson,
WVa __ , ,474SE.2d 906, 914 (1996), and this Court will examinethe Legidature sactionsto
seewhether theeconomiclegidative* classfication isarationa onebased onsocid, economic, higtoric
or geographic factors, whether it bears areasonabl e rd ationship to aproper governmenta purpose, and
whether al personswithin the classaretreated equally.” Syllabus Point 4, in part, Gibson v. West
Virginia Department of Highways, 185 W.Va. 214, 406 S.E.2d 440 (1991).

| can percaiveno rationd bassfor why aninjured workers compensation daimant must
be measured against another injured person -- like Kory’ s“ smokers’ -- to determinethe extent of the
claimant’ sdisability.> Comparing animpaired occupationa pneumoconiosisclaimant to animpaired
smoker in Kory’ sstudy so asto conclude -- not surprisingly -- that the claimant has no breathing

impairment has absolutely no proper governmental purpose.®

*Kory’ sstudy examined only 468“maesubjects. . . slected fromhospital employees, patients,
medica sudents, resident and full-time physdiansof the participating hospitds.” Thisis by nomeans a
representative cross-section of society. For ingance, | canfind no discussionin the Kory study of factors
such asrace, gender, or nationd origin of thetest subjects-- dl factorswhich can affect the outcome of
pulmonary function testing, and all factors which implicate an equal protection analysis.

It lso appearsthat Kory did not account for geographic factors such asthe dtitude of thetes,
exposure by thetest subjectsto environmenta and occupationd pollution, and socioeconomic satus. The
body and head position of thetest subjects, aswell asthetime of day that the testswere conducted, are
adsonot discussed. All of thesefactorscan dter atest subject’ sbreathing results. See American Thorecic
Sodety, “Lung Function Teding: Sdection of Reference Vduesand Interpretive Srategies” 144 AmRev.
of Resp. Disease 1202, 1203-1205 (1991).

° believe that there was a purpose behind adopting Kory: limiting every occupational
pneumoconiosis claimant’ sability to recover benefitsfor their injury. Most claimants-- infact, most
clamants' counsd -- smply do not understand Kory. They must rely upon the expertise of the
Occupationd PneumoconiossBoardininterpreting any breethingtests. Whilethedamant’ sowndoctor,
usng agandard other than Kory, may say thedamant isimpaired, whenthe Occupationa Pneumoconios's
Board tellsthedamant he or sheisnot impaired (sub slentio, because of Kory), the claimant can only

(continued...)



Thedamantsintheingant caseare, inmy opinion, correct in arguing that the gpplication
of the Kory nomogram to measurethe extent of their breething impairment violated equa protection.
Unfortunately, they should have made the argument below, to either anadminidrative law judgeor the
Workers Compensation Appeal Board. Only when anissueisclear will this Court pass upon the
conditutiond vaidity of agatute or regulaion. A damant should, upon asufficient showing, be ableto
demondratebd ow thet theuseof theKory sandard violateshisor her condtitutiond rights. But thisCourt
IS not the proper forum for initiating such an argument.

TheWorkers Compensation Act was not designed by the Legidature to be acomplicated
procedurd svamp wheredamantsare gripped of benefitsby aninnocuous sounding tool cdled the“Kory
nomogram.” The Act wasdesigned so that damantswould give up their right to atort remedy againg their
employer, andinreturnrecaiveaprompt, fair payment of their medica expenses, aportion of their wages,
and asst sum for any permanent workplaceinjuries. By adopting the Kory nomogram, the Divison has
established a standard such that claimants measured againgt the Kory nomogram are denied medical
benefitsand denied any payment for their work rdlaed injuries. Theuseof theKory Sudy by theDivison

therefore undermines the beneficent purposes of the Act.

®(...continued)
shrugin confusonand say, “Well, that’ sthe Occupational PneumoconiosisBoard for you.” In other
words, the Divison’ sadoption of the Kory nomogram hasapurpose-- it’ sjust not avaid, decent, fair or
constitutional purpose.



| therefore begrudgingly concur inthe mgjority opinion -- but hopethat, in thefuture,
clamantswill begin their assault onthe condtitutiondlity of 85 C.S.R. 1, § 20.8.5(b) by making arecord

before an administrative law judge.



