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1. “Onceadigouted regulation islegidaively goproved, it hastheforce of agaute
itsdlf. Beinganact of theWest VirginiaL egidature, itisentitled tomorethan meredeference itisentitled
to contralling weight. Asauthorized by legidation, alegidativerule should beignored only if the agency
has exceeded its congtitutional or statutory authority or isarbitrary or capricious.” Syl. Pt. 2, West
Virginia Health Care Cost Review Auth. v. Boone Mem'| Hosp., 196 W. Va. 326, 472 S.E.2d

411 (1996).

2. Title 85 of the Wes VirginiaCode of State Rules, Series 1, § 20.8.5(b) (1986)
requiresexdusveuseof the Kory predicted normd vauesfor interpreting the results of ventilatory function

tests in occupational pneumoconiosis claims.

3. “Interpretations as to the meaning and gpplication of workers' compensation
datutesrendered by the Workers Compensation Commissoner, asthe governmentd officid charged with
the adminidration and enforcement of theworkers compensation satutory law of this State, pursuant to
W.Va. Code§23-1-1(1997) (Repl. Vol. 1998), should be accorded deferenceif such interpretations
areconsgent with thelegidation’ splain meaning and ordinary congtruction.” Syl. Pt. 4, Sateexrd.

ACF Indus., Inc. v. Vieweg, 204 W.Va. 525, 514 S.E.2d 176 (1999).

Scott, Justice:



TheAppdlants, Robert L. Boggessand Robert L. Payne, seek thereversd of find orders
of theWorkers Compensation Appeal Board (“ Appeal Board”), issued on September 30, 1999,
concerning the Appellants daimsfor occupationd pneumoconiosis' benefits. The soleissue beforethis
Court iswhether Title 85 of the West VirginiaCode of State Rules, Series 1, § 20.8.5(b) (1986), a
legidative rule governing ventilatory functiontesting in occupationa pneumoconiosscdams, requires
exclugve use of the Kory predicted normd vauesfor theinterpretation of test results. We answer this

query in the affirmative, and accordingly, we affirm.

I. FACTUAL AND PROCEDURAL BACKGROUND
A. Evaluating Impairment of Pulmonary Function
In order to fully appreciate the facts of these consolidated cases, one needs at least a
rudimentary understanding of how impairment of pulmonary functioniseva uated under theworkers
compensationlaw of thisstate. Impairment of pulmonary function, or breathing impairment, isassessed

principaly through ventilatory function testing. During thistesting, the claimant exhdesforcibly intoan

'West VirginiaCode § 23-4-1 (1998) defines“ occupationa pneumoconioss’ as*adisease of
the lungs caused by theinhalation of minute particles of dust over aperiod of time dueto causes and
conditionsarisgng out of andinthe courseof theemployment.” Theterm indudesthefollowing diseases
“dlicogs, anthracoglicoss, cod worker’ spneumoconioss, commonly known asblack lung or miner’s
asthma, silico-tuberculosis (silicos'saccompanied by active tuberculosis of thelungs), cod worker’s
pneumoconiod s accompanied by active tuberculogsof thelungs, asbestos's Sdeross, anthrax and any and
al other dust diseases of the lungs and condiitions and diseases causad by occupationd pneumoconioss’
which meet the statutory definition. W. Va. Code § 23-4-1.



ingrument cdled agpirometer. Thespirometer recordsthe[vjolumeof ar that can beforcefully exnded from
thelungsafter amaximd inspiration,” known asthe “forced vitd cgpacity” (FVC), andthe“[v]olumeof ar
that can be exnded forcefully from thelungsin one (1) sscond after amaximd ingpiration,” termed the“forced
expiratory volumein one (1) second” (FEV1). 85W. Va C.SR.8§85-1-20.8.4 (effective July 1, 1986).
Ventilatory function test results are expressad as actud soores and as percentages of “ predicted normd vaues’
(eg., FVC percent of predicted), which vduesarederived fromadatigica andyssof personswith“norma”
bresthing. Onceted resultsare obtained, the degree of breething imparment is determined in accordance with
the Table for Impairment of Pulmonary Function (Table 85-1A). 85W. Va. C.SR. § 85-1A-20.8.7.%
Thereaults of ventilatory function tests performed by Appdlants Boggessand Paynewere
interpreted againg two setsof predicted normd vadues. theKory predicted normd vduesand theMorris
predicted norma vaues. TheKory predicted normd vaueswere establishedin 1961 by RossC. Kory,
M.D., and others, who tested the breathing of 468 “norma men” at fifteen medical facilitiesof theU.S.

Army andtheU.S. Veteran sAdminigraion. Thelegidativerulenow inquestion--section 20.8.5(b)--was

% IMPAIRMENT O |10 | 15 |20 | 25 | 30 | 40 | 50 | 60 | TOTAL

FVC % PRED. 80 |75 | 70 |67 [ 64 | 61 | 58 [ 55 | 52 |50
FEV.10% PRED. 75 |73 | 70 |67 [ 64 | 61 | 58 [ 55 | 52 |50
FEV.0/FVC 75 |73 | 70 |67 [ 64 | 61 | 56 [ 51 | 48 |45

MVV 1% PRED. 80 |75 | 70 |67 [ 64 | 61 | 58 [ 55 | 52 |50

85W. Va C.SR. §85-1A-20.8.7, in part.



adopted by the Legidaturein 1986, and since then, the Occupational Pneumoconiosis Board (“OP
Boad’), hasusad only theKory predicted vauesto interpret theresults of ventilatory functiontess The
Morrispredicted normd vaueswerederived fromastudy publishedin 1971 by J. F. Morris M.D., ad
asodaes TheMorrisstudy population wasrurd, condsted of 517 nonsmoking men and 471 nonamoking
women, agestwenty to eighty-four, and contained alarge number of Mormons. Test results obtained by
Dominic Gaziano, M.D., and submitted by the Appd lantsin the adminigirative procesdings be ow, were

calculated using the Morris predicted values.

B. Boggess Claim
On December 23, 1992, Appellant Robert L. Boggess, aformer employee of Appellee
Union Carbide Corporation, filed an gpplicationfor occupationa pneumoconiossbenefits. On January
7,194, the Workers Compensation Commissoner (“Commissone™) granted Boggess a5% permanent
partid disability award based on findings of the OP Board, dated December 9, 1993, in which the OP

Board diagnosed occupational pneumoconiosis with no pulmonary functional impairment.

In March 1997, Boggess filed a petition to reopen his claim for additional

%n 1985, the Commissioner adopted aset of emergency administrative rulesgoverning the
evauation of medica evidence submitted in occupationd pneumoconiossclams. During the regular
legidative sesson in 1986, the Commissoner’ semergency ruleswere modified and adopted by the West
VirginiaLegidatureaslegidativerules. SeeBoydv. Merritt, 177 W. Va 472, 473-74, 354 SE.2d 106,
107-08 (1986). Section 20.8.5(b) was among the legidlative rules so created.
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permanent partia disability consderation. Attached to hispetition wasareport by Dr. Gaziano. The
report documented a pulmonary function test which was administered to Boggess on February 22, 1997,
and which produced an actua FVC of 3.31 andaFV C percent of predicted of 74%, usngtheMorris
predicted normd vaues. Atthecondusonof thereport, Dr. Gaziano opined that Boggess*“ hasasbestos's

with amild degree of pulmonary functional impairment.”

TheWorkers Compensation Divison (“Divison”) reopened Boggess claim, andon
September 18, 1997, ventilatory function tests were performed for the OP Board.
Thetestsreveadled an actua FVC of 3.11 and aFV C percent of predicted of 75%, using the Kory
predicted normd vaues. Basad in part on thetest results, the OP Board, in astaiement of findings deted
September 18, 1997, diagnosed occupational pneumaconiosiswith 10% pulmonary fundtiond impairent,
representing an additiona 5% imparment abovethat previoudy foundinBoggess dam. Inaccordance
withthe OPBoard' sfindings, the Divison granted Boggessan additiona 5% awardinadecison dated

November 19, 1997.

The Divison'sNovember 19, 1997, decison was protested by both Boggessand Union
Carbide Corporation. On January 20, 1999, ahearing was held before an Adminigrative Law Judge
(“ALJ") for the purpose of taking thetestimony of membersof theOPBoard. Atthehearing, JamesH.
Waker, M.D., charman of the OP Board, tedtified that his opinion had changed subsequent to theissuance
of theOP Board' s September 1997 findings dueto areport from the Occupationd Lung Center, which

was submitted by Union Carbide. The Occupationd Lung Center report compared the actud test results
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documentedin Dr. Gaziano' sFebruary 22, 1997, report to the Kory predicted normd vauesand showed,
among other things, that Boggess FV C percent of predicted was 78%. According to Dr. Waker, the
percentages contained in the Occupationd Lung Center report represent normal ventilatory function. Dr.
Walker credited Dr. Gaziano' stest resultsover the OP Board' s September 18, 1997, results because
higher actud volumeswererecorded during Dr. Gaziano' stesting. Asdated a the hearing, Dr. Waker's
opinionwasthat Boggess had been fully compensated by theorigind 5% awvard. OP Board members Jack
L. Kinder, Jr., M.D., and Thomas M. Hayes, M.D., agreed with Dr. Walker’ s testimony.
Inadecison dated March 2, 1999, an AL Jreversed the Divison’sNovember 19, 1997,
decisonand ordered that Boggessbe granted no additional award beyond theorigina 5% permanent

partial disability award. On September 30, 1999, the Appeal Board affirmed the ALJ s decision.

C. Payne'sClaim
Appellant Payne, aretired plant worker, filed an application for occupational
pneumoconios's benefits on September 27, 1995. Hewas examined by the OP Board on November 7,
1996. Ventilatory function testswere conducted and resulted in an actud FVC of 3.15. Applying the
Kory predicted normas, aFV C percent of predicted of 78% wasgenerated. Based on thetest resultsand
other evidence, the OP Board, initsfindings dated November 7, 1996, stated that it could not makea
diagnogsof occupationd pneumoconiogs |naccordancewiththe OP Board' sfindings, the Divisonissued

an order on January 7, 1997, refusing to grant an award.

Payne and Appellee Montgomery Tank Lines protested the Division’s order.
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Insupport of hisprotest, Payne submitted theresultsof ventilatory function testswhich wereadministered
a Dr. Gaziano' sdirectionin June 1995. Thesetestsyidded an actud FVC of 3.20 and aFV C percent
of predicted of 73%, usng theMorrispredicted normd vaues. At ahearing beforean ALJon January
27,1999, Dr. Walker tedtified that neither the test results obtained by Dr. Gazianoin June 1995 nor the
OP Board' stestsin November 1996 supported any degree of impairment of pulmonary function. Dr.
Kinder agreed with Dr. Walker. After the hearing, the matter was submitted for adecigon. Inadecison
dated March 19, 1999, an AL Jafirmed the Divison' sJanuary 7, 1997, order. Paynegppeded, and by

order dated September 30, 1999, the Appeal Board affirmed the ALJ s decision.

1. STANDARD OF REVIEW
In deciding whether to uphold the Apped Board' sdecision, we apply the stlandard of
review which this Court adopted in syllabus point two of West Virginia Health Care Cost Review
Authority v. Boone Memorial Hospital, 196 W.Va. 326, 472 S.E.2d 411 (1996):

Once a disputed regulation is legidatively
goproved, it hastheforce of agauteitsdf. Being anact
of theWes VirginiaLegidature, it isentitled to morethan
mere deference; itisentitled to controllingweight. As
authorized by legidation, alegidative rule should be
ignored only if theagency hasexceeded itscondtitutiond
or statutory authority or is arbitrary or capricious.



[I1. DISCUSSION
Thefocd point of thiscontroversy issection 20.8.5(b), alegidative rulewhich controls
ventilatory function testing in occupational pneumoconiodsdams. The pertinent portion of therule dates

Theeffort [of adaimant undergoing aventilatory function
test] shall be judged unacceptable and cannot be
condderedineva uating pulmonary functiond imparment
when the subject:

(1) Hasnot reached full ingpiration preceding the
forced expiration; or

(2) Hasnot used maximd effort during theentire
forced expiration; or

(3) Has not continued the expiration for a least
five(5) secondsor until an obviousplateau inthevolume-
time curve has occurred; or

(4) Has an obstructed mouthpiece or aleak
around the mouthpiece (obstruction due to tongue being
placedinfront of mouthpiece, fasetegth fdlinginfront of
mouthpiece, etc.); or

(5) Has coughed or closed his glottis; or

(6) Hasanunsatisfactory start of expiration, one
characterized by excessve hestation (or fdsedarts), and
thereforedid not allow back extrapol ation of timezero
(0) (extrgpalated valumeon thevolume-timetracing must
be less than ten percent (10%) of the FVC); or

(7) Hasan excessvevariahility between thethree
(3) stisfactory curves. Thevariation betweenthetwo
(2) largest FEV1' s of thethree (3) satisfactory tracings
should not exceed seven percent (7%) of the largest
FEV1 or one hundred (100) ml, whichever is greater.



(8) Predicted values are derived from Kory's
Nomogram.

85W.Va C.SR.§85-1-20.8.5(b) (emphassadded). The Appelant arguesthat section 20.8.5(b) does
not require the exclusive use of the Kory predicted normal values and actualy prohibitstheir use.
Conversdly, the Appellees contend thet the rule requiresthe excdlusive use of the Kory predicted normas

for the interpretation of ventilatory function tests.

Upon examination of therule, wefind the requirement thet the Kory nomogram (i.e, Kory
predicted normad vaues) beutilized exclusvely in assessng theresultsof ventilatory functionteststobe
manifest. Section 20.8.5(b) datesthat adament’ seffort in performing aventilatory functiontest shdl be
unacceptablewhen thesubject doesone of sevenlisted actions. The description of each action gartswith
theword“has” and each act isseparated from the next oneinthelist by asemicolon and theword “or,”
with the exception of the seventh act, which isfollowed by aperiod. After the period, asentence numbered
“(8)” dates. “ Predicted vauesarederived from Kory’sNomogram.” Clearly, thisstatement isnot part
of theligt of unsuitableactionsby adamant during testing and wasingtead intended by the Legidaureas
asgparate subpart of section 20.8.5, requiring use of theKory predicted normasto eva uate ventilatory
function test results. Wewill nat dlow the ovious dericd eror in the numbering of theruleto subvert this
legidativeintent. AsthisCourt hasprevioudy stated, “whereit isgpparent that aclerica error hasbeen
medein the drafting of legidation which rendersits meaning obscure, wewill correct such dericd error.”
McClanahan v. Putnam County Comm'n, 174 W.Va. 478, 481, 327 S.E.2d 458, 462 (1985).

Accordingly, wehold thet Title85 of theWest VirginiaCode of State Rules, Series 1, 8 20.8.5(b) requires



exdusveuseof theKory predicted normd vauesfor interpreting the results of ventilatory function tests

in occupational pneumoconiosis claims

Our ruling accords proper deference to the Commissioner’ sinterpretation of section
20.8.5(b). Insyllabus point four of Sateexrel. ACF Industries, Inc. v. Vieweg, 204 W.Va. 525,
514 S.E.2d 176 (1999), we held:
I nterpretations asto the meaning and gpplication
of workers compensation statutes rendered by the
Workers Compensation Commissioner, as the
governmentd offidd charged withtheadminigrationand
enforcement of theworkers compensationdautory law
of this State, pursuant to W. Va Code § 23-1-1 (1997)
(Repl. Val. 1998), should be accorded deferenceif such
interpretationsarecongstent with thelegidation’splan
meaning and ordinary construction.
Becausealegidativerule” hastheforce of agauteitsdf,” theforegoing preceptisapplicablehere. Boone
Mem'| Hosp., 196 W. Va at 328, 472 SE.2d at 414, syl. pt. 2, in part. Asindicated inthe Appesl
Board' sorders, the Commissioner’ slongstanding policy has beento require exclusve use of the Kory
predicted values. Pursuant to this policy, the OP Board has used the Kory nomogram for assessing
ventilatory function test results ever since
section 20.8.5(b) was adopted. Because the Commissioner’ sinterpretation of section 20.8.5(b) is
conggent with therule splain meaning and ordinary condruction, theholding in thiscase wasreached with

deference to that interpretation.
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Appdlantsaso arguethat if section 20.8.5(b) requiresuse of the K ory predicted normal
vaues, thentheruleisuncongtitutiond asviolativeof substantivedue processprincples. No conditutiona
defiaency isagpparent from the language of theruleitsalf. While Appdlants dlegation of congtitutiond
infirmity might have been deve oped be ow with an gppropriate evidentiary showing, it wasnot. Due
process arguments basad uponinherent defectsin the K ory predicted va ueswoul d need support fromthe
saentific community, which Appdlantsdid not presant tothe AL s or the Apped Board. Therefore, under
thisCourt’ swdl-established “raiseor wave’ rule, wededineto congder today whether section 20.8.5(b)
iscondtitutional. See Syl. Pt. 4, Satev. Browning, 199 W. Va 417, 485 SE.2d 1 (1997) (“ This Court
will not consder an error which isnot properly preserved in the record nor gpparent on the face of the

record.”)

IV. CONCLUSION
For theforegoing reasons, weaffirm the September 30, 1999, find ordersof the Apped
Board.

Affirmed.
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