No. 26963 - State of West Virginiav. Steven Nett

FILED RELEASED
. L . June 28, 2000 June 30. 2000
M aynard1 Chl ef ‘Jugl Ce1 dlwtl ng DEBORALLnL(.eMCHENRY, CLERK DEBORAH L. MCcHENRY, CLERK

SUPREME COURT OF APPEALS
OF WEST VIRGINIA

SUPREME COURT OF APPEALS
OF WEST VIRGINIA

| dissent because| donot bdlievethat thetria court abuseditsdiscretionin falingtostrike
juror Denmonfor cause. Accordingly, | wouldnot have reversed the gopellant’ sconviction based onthis

failure!

Asnoted by themgority, “[t]herdevant test for determining whether ajuror isbiasedis
whether the juror had such afixed opinion that he or she could not judge impartidly the guilt of the
defendant.” SyllabusPoint 4, in part, Satev. Miller, 197 W.Va 588, 476 S.E.2d 535 (1996). Stated
differently, theinquiry iswhether juror Denmon admitted on hisvoir direthat he had formed an opinion of
the guilt or innocence of the accused. See Syllabus Point 4, Satev. Johnson, 49 W.Va. 684, 39 SEE.
665 (1901). Thetrid transcript doesnot indicate thet juror Denmon had formed afixed opinion. Rather,
juror Denmon was unableto say thet he could not presume the defendant to beinnocent a thetrid’ soutse.
Hedisclosad that hisfriends acohol-rel ated deathswoul d probably enter hismind during deliberations,
and admitted that it would be difficult to render afar, impartid, and unbiased verdict. Notably, however,

he intimated that he would have to see @l the evidence before making up his mind.

The gppellant dso daimed that thetrid court erred infailing to strikefor causejuror Melko. The
majority does not address thisissue.



If I hed beenthetrid judge, | would have sustained the motion to strikejuror Denmon for
cause. However, thisisnot thetest used by thisCourt. Instead, we areto ask whether thetrid court
abusaditsdiscretioninfailingto srikeajuror. Becausejuror Denmon did not express afixed opinion
astothequilt of theappdlant, | must condludethat thetrid court did not abuseitsdiscretion. Accordingly,

| dissent.



