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The Opinion of the Court was delivered PER CURIAM.



CHIEF JUSTICE MAYNARD dissents and reserves the right to file a dissenting
opinion.



SYLLABUSBY THE COURT

1. “Therdevant tes for determining whether ajuror isbiasadiswhether thejuror hed
such afixed opinionthat he or she could not judgeimpartidly theguilt of the defendant. Eventhougha
juror swearsthat he or she could st asde any opinion he or she might hold and decide the case on the
evidence, ajuror’ sprotestation of impartidity should not be creditedif the other factsintherecord indicate

to the contrary.” Syllabus point 4, State v. Miller, 197 W. Va. 588, 476 S.E.2d 535 (1996).

2. “ThisCourt isnot obligated to accept the State! sconfesson of error inacriming
case. Wewill do so when, after aproper andys's, we believe error occurred.” Syllabus point 8, Sate

v. Julius, 185 W. Va. 422, 408 S.E.2d 1 (1991).

3. “Whenajuror on hisvair direadmitsthat he hasformed and expressed an opinion
of theguilt or innocence of the accused, and expresses any degree of doubt asto whether such previoudy
formed opinion would affect hisjudgment in arriving a ajust and proper verdict inthecasg, itiseror to

admit him on the panel.” Syllabus point 4, Sate v. Johnson, 49 W. Va. 684, 39 S.E. 665 (1901).



Per Curiam:

Steven Nett, appellant/defendant (hereinafter referred to as“Mr. Nett”), gppealshis
conviction and sentencefor third offense driving under the influence of dcohal. The Circuit Court of Ohio
County sentenced Mr. Nett to one (1) to three (3) yearsin the State penitentiary. Mr. Nett hasassgned
asarror thetria court’ srefusd to striketwo potentid jurorsfor cause.* The State hasconfessed error as
to thecircuit court’ sfallure to drike one of the potentid jurors. After reviewing the parties’ briefsand
conddering therrecord and argumentsin the case, and without being bound by the Statef sconfessed error,
we concludethat thecircuit court erred by itsfalureto strike one of thepotentid jurors. Therefore, we

reverse the Circuit Court of Ohio County and remand this case for anew trial.

I
FACTUAL AND PROCEDURAL HISTORY
On June 30, 1998, Whedling Police officersHannigan and Kozik weredriving inthelr
pairol car when they observed a Subaru sierving onto and off of the sreet. The officersfollowed thecar
toanearby parking lot and confronted thedriver, Mr. Nett.? Theofficers detected an odor of dcohol on
Mr. Nett. Hisspeechwasdurred and hiseyeswerebloodshot. When asked to takeafied sobriety tedt,
Mr. Nett refused. Theofficersarrested himfor driving under theinfluence of dcohal. Whentheofficers

arrived at police headquarters, Mr. Nett refused to take a breath test.

'Mr. Nett’ spetition for goped assigned numerouserrors. However, thisCourt limitedthe
appeal to the sole issue of the circuit court’s failure to strike for cause two potential jurors.

“Five hours beforethisincident, officers Flannigan and K ozik had arrested Mr. Nett for
public intoxication.



Subsequent to Mr. Nett' sarrest, afd ony indictment was returned againg him charging one
count of driving under theinfluence of alcohal, third offense, in violation of W. Va Code 8§ 17C-5-2.
Duringvair direof the progpectivejurors Mr. Nett moved thetria court to strikefor causejurors Denmon
and Meko. Thetria court denied themotions. Mr. Nett subsequently used his peremptory strikesto
remove both jurors. Thejury ultimately convicted Mr. Nett of athird offense DUI. Thetria court

sentenced Mr. Nett to one(1) to three (3) yearsimprisonment. Itisfrom thisconvictionthat Mr. Nett now

appeals.

.
STANDARD OF REVIEW

In thisappeal we are required to determine whether the tria court committed error in
refuang Mr. Nett' smotionsto srikefor causetwo potentid jurors. The sandard of review for thisissue
was articulated in Satev. Miller, 197 W. Va 588, 600-01, 476 S.E.2d 535, 547-48 (1996), wherein
we held:

Inreviewing thequdificationsof ajury tosarveinacriming cass,

we follow athree-step process. Our review is plenary asto legal

questionssuchasthe dautory qudificationsfor jurors, dearly erroneous

astowhether thefactssupport the grounds rdlied upon for disqudification;

and an abuse of discretion asto the reasonableness of the procedure

employed and the ruling on disqualification by the trial court.
See Satev. Wade, 200 W. Va. 637, 654, 490 S.E.2d 724, 741 (1997); Syl. pt. 2, Satev. Mayle,
178 W. Va. 26, 357 S.E.2d 219 (1987). In Syllabus point 4 of Sate v. Miller we noted:

Therdevant test for determining whether ajuror isbiased is
whether thejuror had such afixed opinion that he or she could not judge
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impartidly the guilt of the defendant. Eventhough ajuror sivearsthat he
or she could set asdeany opinion he or she might hold and decidethe
caseontheevidence, ajuror’ sprotestation of impartidity should not be
credited if the other facts in the record indicate to the contrary.
197 W. Va. 588,476 S.E.2d 535. See Syl. pt. 11, Satev. Salmons, 203 W. Va. 561, 509 S.E.2d

842 (1998). With this standard in view, we turn to the merits of the issue presented.

[1.
DISCUSSION

Mr. Nett arguesthat the trid court committed reversible error in failing to strike Mr.
Denmon for cause® Infact, the State has conceded that it was error to fail to strike Mr. Denmon. Our
law isclear that confesson of error by the State does not automaticaly entitle the defendant to areversdl.
“This Court isnot obligated to accept the State’ s confesson of error inacrimind case. Wewill do so
when, after aproper andysis, we believe error occurred.” Syl. pt. 8, Satev. Julius, 185 W. Va. 422,
408 SE.2d 1 (1991). SeeSatev. Todd Andrew H., 196 W. Va 615, 619 n.6, 474 S.E.2d 545, 548
Nn.6 (1996); Turner v. Holland, 175W. Va. 202, 203, 332 S.E.2d 164, 165 (1985); Syl. pt. 1, Sate
v. Young, 166 W. Va. 309, 273 S.E.2d 592 (1980); Syllabus, Satev. Goff, 159 W. Va. 348, 221
S.E.2d 891 (1976). Wemust find“that the error[] confessed by the State[ig] dearly established by the

law and the facts of th[e] case” Satev. Berrill, 196 W. Va. 578, 587, 474 S.E.2d 508, 517 (1996).

*The State did not confesserror asto thetria court’ sruling relating to Ms. Melko. We
need not addressthetrid court’ sfalureto srikeMs Mdko for cause asthetrid court’ sruling rdaing to
Mr. Denmon isreversible error.



During voir dire of Mr. Denmon the following exchange occurred:

TRIAL COURT: Youseetha? Thereweare All right. IsitMr.
Denmon?

JUROR: Denmon, yes. Two summers after high school
graduation | lost two friends, two separate accidents, to alcohol.

TRIAL COURT: That' sthequestionthat weregoingtoget toin
amoment sowemight aswel touch onit now. Thequestionishereyou
have a person who ischarged with Driving Under the I nfluence of
Alcohal, Third Offense. Andthefact that you had theseexperienceswith
dther friends, neighborsinvolvedintheoperation of motor vehides, both
with drinking involved, would thet experiencein any way influenceyou so
that you couldn’t St asajuror after taking that oath and verdict? Kesping
inmind, as1 will tdl you timeand again—-everybody will--Mr. Nett, & this
point as he sits here, isinnocent. The Constitution of our country
presumeshiminnocent. That' sour sysem. And he sentitled, asanybody
elsewould be, to haveatria. Andthat’ swhat we rehereto makesure,
Can you do that, sir?’

JUROR: Hardto say a thispoint. | can’t unequivocaly say no.

TRIAL COURT: Mr. Smith [prosecutor], do you have any
guestions?

MR. SMITH: No, your honor.
TRIAL COURT: Ms. Wood [defense counsel]?

MS. WOOQOD: Yes, your honor.

MS. WOOD: Mr. Denmon, how long ago did thisincident
happen?

JUROR: Over twenty years ago.



MS. WOOD: Do you think when you' re back therein the jury
room deliberating, that it will enter into your mind when you deliberate.

JUROR: Probably.

MS. WOQD: Do you think--the Judge hastold you and you' ve
heard infact thisisacrimewhere Mr. Nett isdleged to have committed
aDUI previoudy. Do you think that will dso enter into your thoughts
when you deliberate?

JUROR: Probably.

MS WOOQOD: Do you think you would bemorelikdly to congder
Mr. Nett guilty because of past experiences, considering there’ san
allegation of a previous DUI?

JUROR: That would enter my mind, yes.
MS. WOOQOD: | have nothing further.

TRIAL COURT: Thequestionis, andit’sagood question, but
would you tend to believe that Mr. Nett isguilty of the current charge
because of prior convictions for DUI? That's the key?

JUROR: It shard to say, looking at it from thisside, without
seeing all the evidence.

TRIAL COURT: That' sagood point. And it’sonly becausewe
dart thiscasewith adean date and not to put too fineapoint onit, isthat
you havean empty vessd hereandit’ sonly filled with evidencethat’s
admitted during thetrid. Andthelaw thenthat’ sgiventoyou a theend,
and you mesh thetwo and you gpply thefactsasyou find themto beto
thelaw that | giveyou andthenyou ddiberateandreachaverdict. That's
the system. And the question is--and only you can answer this-asto
whether or not, knowing that’ s the system, could you return afair,
impartial, unbiased verdict?

JUROR: It would be difficult.

TRIAL COURT: Isthat “yes’ or “no”? Don't be ashamed. |
really need to know.



JUROR: At thispoint, itsredlly hard for meto say. | don't know
that I’ d be able to separate myself. | can’'t say for sure.

TRIAL COURT: Isthere amotion?

MS. WOOD: Wewould makeamoationto strikefor cause, your
Honor.
TRIAL COURT: Wdl, I’'mgoingtodeny themoationa thistime,
| think thejuror, becauise there snot an ability a thistime--whatever he
needsto know isto hear the evidence. I’m going to deny the motion.
Exception saved.
Wefindit difficult to understand thetrid court’ sdenid of Mr. Nett’ smotionto strike Mr.
Denmonfor cause. Clearly, Mr. Nett established hisburdenin showing that Mr. Denmon could not fairly
andimpartidly st asajuror inthetrid.* At no point during the vair diredid Mr. Denmon state that he
could farrly and impartidly hear the caseagaingt Mr. Nett. Infact, Mr. Denmon made clear to thetrid
court that therewasaposshility that hecould not fairly and impartidly decidethe case, dueto having two
friendskilled indrunk drivingincidents, aswel| asknowledgeof Mr. Nett' sprior DUI offenses. Wehave

held that should there be any doulbt about ajuror’ sfairnessand impartidity, “ such doubt must be resolved

“We are unconcerned that Mr. Denmon did not in fact sit asajuror dueto hisbeing
removed by peremptory strike. Wemeade clear in Syllabus point 8 of Satev. Phillips, 194 W. Va. 569,
461 S.E.2d 75 (1995), that:

The language of W. Va. Code § 62-3-3 (1949), grants a
defendant the specific right to reserve his or her peremptory chalenges
until an unbiased jury pand isassembled. Consequently, if adefendant
vaidly challenges aprogpectivejuror for causeand thetrid court failsto
removethejuror, reversbleeror resultsevenif adefendant subsequently
uses his peremptory challenge to correct the trial court’s error.

6



infavor of the defendant’ s challengeto strikethejuror.” Satev. Bennett, 181 W. Va 269, 271, 382
S.E.2d 322, 324 (1989). Theessenceof thejury voir dire processis*to securejurorswho are not only
freefrom prgudice, but who are dso free from the suspicion of prgudice” Satev. Wes, 157 W. Va

209, 219, 200 S.E.2d 859, 865-66 (1973) (citation omitted).

At the turn of the last century this Court held that
[w]hen ajuror on hisvoir dire admitsthat he hasformed and

expressed an opinion of the guilt or innocence of the accused, and

expressesany degree of doubt asto whether such previoudy formed

opinion would affect hisjudgment inarriving a ajust and proper verdict

in the case, it is error to admit him on the panel.
Syl. pt. 4, Satev. Johnson, 49 W. Va 684, 39 SE. 665 (1901). Writing in Syllabuspoint 2 of Sate
v. Gargiliana, 138 W. Va. 376, 76 S.E.2d 265 (1953), we stated, in part, that a prospectivejuror’s
“mind must bein condition to enable him to say onhisvair dire unequivocaly and without hesitation that
[any formed)] opinion will not affect hisjudgment in arriving at ajust verdict from theevidenceaone

submitted to the jury onthetrid of thecase” (Citation omitted). Based upon Mr. Denmon’sstated bias

and equivocation asto whether he could put asde that bias, we mugt reverse the conviction and sentence

in this case.
V.
CONCLUSION
Thedrcuit court’ s conviction and sentenceisreversed. Thiscaseisremanded for anew
tria.



Reversed and Remanded.



