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JUSTICE STARCHER délivered the Opinion of the Court.
JUSTICE McGRAW concursin part and dissentsin part, and reservestheright to file asgparate opinion.

JUSTICE SCOTT concurs and reserves the right to file a concurring opinion.



SYLLABUSBY THE COURT

1. TheWes VirginiaHuman Rights Act, W.Va. Code, 5-11-9[1998], requiresthat
after commencement of an employee semployment duties, an employer shdl not requireanemployeeto
submit toany medica examination, excepting testsfor illegd drugsand voluntary examinationsinduding
historieswhich are part of an employee hedth program avallableto employeesat that work Ste; and an
employer shdl not makeinquiriesof an employeeasto whether such employeshasadisability or astothe
nature and severity of thedisahility -- unlesssuch examinaion or inquiry isjob-re ated and condstent with
business necessity.

2. Under theWest VirginiaHuman RightsAct, W.Va. Code, 5-11-9[1998], when
undertaken in agood-faith fashion that is congstent with the duty of reasonable accommodation, the use
of alight duty program or assgnment doesnot establish disability discrimination. Thus, themerefact that
an employer places an employee on light duty does not prove disability discrimination.

3. Under our Human RightsAct, W.Va. Code, 5-11-1 et seq., a“ person witha
disability” within the meaning of the law means aperson who has one or more physical or mental
Impairmentsthat subgtantidly limitsoneor moremgor lifeactivities apersonwho hasoneor morephyscd
or mental imparmentsthat doesnot subgtantialy limit oneor moremgor life activities, but thet istrested
by othersasbeang such alimitation; aperson who has one or more physica or menta imparmentsthat
subgantidly limitsmgor lifeactivitiesonly asaresult of theatitudes of otherstoward suchimparment; and
a person who has no such impairments, but who is treated by others as having such impairments.

4, Under our Human Rights Act, W.Va. Code, 5-11-1 et seq., whether aperson



Isa“person with adisability within the meaning of thelaw” isordinarily an issue of fact for aproperly
indructed jury or other fact-finder pplying thedefinitiond test st forthin the Satute and implementing

regulations.



Starcher, Justice:

Thisisan goped from adrcuit court’ sorder entering judgment on ajury’sfinding thet a
hospital had committed disability discrimination againgt an ambulance paramedic employee of the hogpitdl.
We condudethat thejury wasnot properly ingtructed, and dso that the plaintiff did not presentasufficient

evidentiary case to prove disability discrimination. We reverse the circuit court’s judgment order.

l.
Facts & Background®

Theplantiff below and the gppdlee beforethis Court isMr. IraStone (“Mr. Stone’). In
July of 1997, Mr. Stone had been an employee of &. Joseph’ sHospitd (“the Hospital”), the defendant
below and appdlant,?in Parkersburg, West Virginia, for approximately 22 years. During hisemployment
withthe Hospitd, Mr. Ston€ sprincipa work wasasan EMT and then asa paramedic, on an ambulance
crew. Thisisahighly skilled and physcally demanding occupation. It involvesdriving an emergency
vehide, providing skilled emergency medica care, and engaginginregular, sometimesstrenuousphysica

exertion -- often under chdlenging physicd and psychologicd drcumsances. By dl accounts, Mr. Stone

*A number of the details of the conduct of Mr. Stone and the Hospital were disputed inthetrid.
However, certain facts were uncontradicted and well-established by the evidence. For the purposes of
thisgpped, wearerequired to resolve any factud or inferentid conflictsin theevidenceinfavor of Mr.
Stone.

?Twio additiond defendants'gppdlantsareindividua Hospitd employesswhowereinvolvedinthe
employment actionsthat Mr. Stonechdlengesintheingant case. Inthisopinionweindudethesepersons
in the term “Hospital .”



did hiswork inan admirablefashion, dwaysmeeting and often exceeding expectationsin hiseva uaions.

Ontwo occasonsin July of 1997, Mr. Stone reported to the Hospital -- on Workers
Compensation formsthat the Hospita required to befilled out ininstances of any sort of workplaceinjury
-- having had aminor drain to hisback when he exerted hmsdlf inan on-the-job lifting maneuver.  Inboth
Indances, aHospital emergency room physcian examined Mr. Stone, an x-ray wasdone, thephysician
found no problems, and Mr. Stone was released to work. On one occasion, anurse noted the name of
anarcotic-type pain relief medicine on one of the forms.?

Inlate July of 1997, after reviewing these report forms, saveral Hospital staff met and
decided to take Mr. Stone off hisregular ambul ance paramedic job for an indefinite period pending the
resultsof anindependent medicd examingtion; to reessgn Mr. Stoneto an office“ digpatcher” pogtion; and
to schedule Mr. Stone for an independent medical examination by a back specialist.*

Severd ressonsfor thisdecison wereadvanced a trid by the Hospitd: (1) concarn, basd
on thereportson the July forms (and on an dleged amilar verbd report, see note 3 aupra) that Mr. Stone

could have aback problem that could worsen or become more severeif he had further back strain; (2)

¥On severd occasions during May and June of 1997, Mr. Stone had aso seen Dr. Powderly, who
isthe chief of themedicd gtaff at the Hospital, for occasond “positiond” painin Mr. Stone' slegs. Dr.
Powderly prescribed the pain relief medicine. Mr. Stone had not reported these consultationswith Dr.
Powderly to the Hospital, nor was he required to do so by any Hospitd policy. Attrid Mr. Stonetedtified
thet he hed briefly taken the pain rdief medicing, but it hed not “ agreed” with him. One Hospitd employee
tedtified a trid that Mr. Stone had dso verbaly reported athird back srain during July. Mr. Stonedenied
miaking any such verba report. Hospita rulesrequired that thisalleged report be noted in writing by the
employee who received it, but it was not so noted.

“Mr. Stone had on occasion done dispatcher duty in the past, but his primary work wasasan
ambulance paramedic.



concern that such aback problem, and/or hisuse of anarcotic-type pan medication whileworking asan
ambulance paramedic, could endanger Mr. Stone, his patients, his co-workers, or the public; and (3)
concearnthat Mr. Stone, by formaly reporting incidentsof minor back sraininasomewhat unprecedented
fashion, could be somehow “setting up” the Hospital for aworkplace injury lawsuit.

BeforeMr. Stonewasformaly informed of thedecigonto change him from hisregular
ambulance duties, he heard about the decison from afriend who dso worked a the Hospitd. Mr. Stone
aranged to be examined on August 4, 1997, by Dr. Powderly, whoisthe chief of the medicd staff at the
Hospitd. Seenote 3, supra. Dr. Powderly gave Mr. Stone anote saying that Mr. Stonewas ableto
work at hisambulancejobwithout restrictions. Dr. Powderly dso made arrangementsfor Mr. Stoneto
be examined by aneurologist, Dr. Loar, on August 11. Thisspecidist dsofound no limitationson Mr.
Stone' s ability to do his regular ambulance job.

OnAugust 5and August 11, 1997, Mr. Stone met with Hospital staff about thedecision
totrandfer himto adigpatcher pogtion. (Hebeganwork asadispatcher on August 5.) Atthemestings,
Mr. Stone strongly objected to the trandfer, Sating that it was unnecessary, unfair, and unreasonable. He
sadthat he had nowork limitationsor impairments. Heprovided acopy of Dr. Powderly’ snote, and Mr.
Stonetedtified that hedso told the Hospitd of Dr. Loar’ sconcluson. Mr. Stonedenied using the narcotic
pain medicing, and gave an explanaion of why its name appeared on aninjury report form.> Seenote 3,

supra.

*The Hospita acknowledged at trid that it knew it had theright to require Mr. Stoneto tekeadrug
test, but it did not do so.



TheHospita would not retreat from thetransfer decison and theHospital proceeded to
arangefor Mr. Stoneto be examined by agpecidigt. Thisexamination, gpparently dueto scheduling
problems, did not take place until October 28, 1997. Meanwhile, while working as adigpatcher, Mr.
Stonerecaved the samerate of pay that he had received as an ambulance paramedic -- ahigher ratethen
theusud dispatcher pay rate-- but heworked fewer hoursper week. The Hospita contended that Mr.
Stone choseto work fewer hours per week as adispatcher than he had been working as an ambulance
paramedic; Mr. Stone said he had no choicein the matter. Mr. Stone presented evidence showing that
he had recaived atotd of about $2,000.00 lessin pay over the 4-month period that he was removed from
ambulance duty.

After afull examination, Mr. Stonewas medicaly cleared to returnto hisregular job by
the back spedidigt, and on November 25, 1997, Mr. Stonereturned to hisambulance paramedic postion.

Shortly before hereturned to hisambulance position on November 14, 1997, Mr. Stone
filedtheingtant action againgt the Hospital, assarting, inter alia, disability discrimination under theWest
VirginiaHuman Rights Act, W.Va. Code, 5-11-1, et seq.’ The gist of Mr. Stone’s disability
discrimination complaint wasthat hewas unreasonably and unnecessarily removed from hisregular job --
eventhough he had been fully deared towork at thet job by two doctorsat theHospitd’ sown emergency
room, and even though he had presented additiond evidence of medicd dearancefromthechief of the

Hospitd’ smedica gaff and aspecidist. Mr. Stone noted that the Hospital never even contacted any of

°A damfor invasion of privacy rdated to Mr. Stone smedica recordswas dismissed by the dircuiit
court and is not involved in this appeal .



these physdans Moreover, whilethe Hospital damed to be motivated by aconcern about Mr. Stone's
useof aprescribed panrdief drug, Mr. Soneassarted the Hospital wrongfully ignored Mr. Stone sdenid
of taking thedrug, and did not request that hetakeadrug test that would have shown whether hein fact
presented any risk.

Mr. Stone dso contended at trid that he believed that the decison by the Hospita to
remove him from his ambulance job -- ajob in which he took greset pride -- had been influenced by
another, undisclosed factor: Mr Stone' sformer wife' sanger at him. Theformer Mrs. Stonewasa
management employee of the Hospital and arecent office-mate of one of the people involved inthe
decisontoremoveMr. Sonefrom hisambulance pogtion. Mr. Stonehad successfully litigated an dimony
clam againg theformer Mrs. Stone, and in June of 1997 he had attached her wages & the Hospital to
collect thedimony. Mr. Stonetestified that hisformer wife had threstened himwith retributionin June of
1997; she denied making any such threats.

Attrial, the Hospital contended that what the Hospital did regarding Mr. Stonewasertirdly
reasonable and generous under the circumstances -- and was done entirely out of proper precautionary
and sSfety-rdaed matives. The Hospitd argued thet it was gpplying its“light duty” employment policy
inrequiring Mr. Stoneto leavehisnorma work assgnment, and inrequiring himto not engagein exertiond

work until and unless he was cleared by an independent examining physician.’

The Hospitd’ spersonnd policiesdlowed employessto accrue extended il inessbank (EIB) days
off, that could be usad (with astatement from the employee’ sdoctor and with hospita gpprova) incase
an employeewas unableto work duetoillness, etc. In connection with the EIB program, the Hospita
gtated initspersonnd policy handbook that it, “ reserve]d] theright to arrange alight duty assignment

(continued...)



TheHospitd dso argued that it did no harm to Mr. Stonein thejob reessgnment, because
hewaspaid & hisregular rate and because he wasreingated to hisambulance paramedic position without
any detriment.

Attrid, thejury found for Mr. Stone, and avarded him dameages of $2,125.44. Thedrcuit

court entered judgment on this verdict. It isfrom thisjudgment order that the Hospital appeals.

[1.
Sandard of Review

The Hospitd makestwo basic argumentson gpped. Firs, the Hospitd arguesthat the
crcuit judgefailedto properly indruct thejury astothelaw gpplicableto thecase. Wereview indructions
by looking a the charge asawhole, giving due regard to thejudge sdiscretion in formulaing the court’s
datementsof thelaw, and in thiscaselooking particularly to whether the court refused to indtruct thejury
with correct law as submitted by the Hospital that was not covered othewiseinthe charge. Aswe Stated
in Syllabus Point 4 of Satev. Guthrie, 461 S.E.2d 163, 194 W.Va. 657 (1995):

A trid court’ sindructionsto the jury must beacorrect satement of the
law and supported by the evidence. Jury ingtructionsarereviewed by
determining whether the charge, reviewed asawhole, sufficiently

ingtructed thejury so they understood the issuesinvolved and were not
midead by thelaw. A jury instruction cannot be dissected on gpped;

(...continued)

following the employee s physidian criteriaand with physician gpprova. Refusal to acoept thelight duty
assgnment disqudifiesthe employeefrom utilizing EIB benefits” Hospitd personnd admitted at trid that
the“light duty” policy had never -- before Mr. Stone' s case-- been gpplied to require an employeeto
involuntarily shift fromtheir normal positionwhentheemployeg sphysdan hed said theemployeewasfully
capable of performing their regular duties.



ingeed, the entireingruction islooked at when determining itsaccuracy.

A trid court, therefore, hashbroad discretionin formulaing itschargeto the

jury, 0long asthecharge accuratdly reflectsthelaw. Deferenceisgiven

to atria court’s discretion concerning the specific wording of the

Indruction, and the preci seextent and character of any specificindruction

will be reviewed only for an abuse of discretion.

Second, the Hospital arguesthat even under correct indructions, Mr. Stone sdisability
discrimination case should never have goneto the jury, because he failed to make out a sufficient
evidentiary case-- evenresolving dl evidentiary andinferentia issuesin hisfavor -- that would entitiehim
tordief. TheHospita presented thisargument to the circuit court in various motionsthat were made
before, during, and after trial -- and in each case, the circuit court denied the Hospital’ s motion.

Ongoped, theHospita presentsthair evidentiary insuffidency argument by first contending
that Mr. Stonedid not present sufficient evidenceto show thet hewasa* personwith adisability withinthe
meaning of thelaw” who had protected status to invoke the protections of the law against disability
discrimination. Second, theHospitd contendsthet asametter of law, what the Hospital didinplacing Mr.
Stoneinadigpatcher position did not condtitutedisability discrimination. Likethetrid court, inaddressing
theseissuesweresolvedl factud and inferentid issuesin Mr. Stone’ sfavor and we review the circuit
court’ srulings de novo insofar asthey involve purdy legd questions. We stated our stlandard in Syllabus
Point 3 of Alkirev. First Nat. Bank of Parsons, 197 W.Va. 122, 475 S.E.2d 122 (1996):

Thegranting of amotion for judgment notwithstanding theverdictis
reviewed denovo, whichtriggersthe same stringent decisond sandards
that are used by the circuit courts. Whileareview of thismotionis

plenary, itisaso adrcumscribed because we mud review the evidencein
alight most favorable to the nonmoving party.



V.
Discussion
A.
The Hospital’s Claim of Instructional Error

TheHogpitd’ sfirg argument isthet the dreuit judge erroneoudy refused toingruct thejury
correctly as to matters of law that were contained in instructions proposed by the Hospital.

Inaddressing thisissue, webegin by quating the portion of thecircuit court’ schargeto the
jury that instructed them as to the applicable law of disability discrimination:

Now, thelaw, intheform of theWest VirginiaHuman Rights Act, mekes
it unlawful for any employer to discriminate againgt an individud with
respect to terms, conditions, or privilegesof employment if theindividua
Is able and competent to perform the services required.

* % %

Under thelaw of this State, adisabled person isonewho, one, hasa
mentd or physca imparment which subgtantidly limitsone or more of
such person’smgor lifeadtivities Theterm“mgor lifeadtivities’ indudes
functionssuchascaring for one s, parforming manud tasks waking,
seeing, hearing, speaking, breathing, learning and working; two, hasa
record of such impairment; or three, isregarded or perceived as having
such an impairment.

“Regarded or percaved ashaving animparment” meaensthat the Plantiff
IraStonedther: one, hasaphysca or mentd impairment that doesnot
subgtantidly limit mgor lifeactivities, butistreated by the Defendantshas
having such alimitation; two, hasaphysica or menta imparment that
subgtantidly limitsmgor lifeactivitiesonly astheresult of theattitudes of
the Defendants towards such impairment; or three, has none of the
imparments defined above, but istreated by the defendantsasif hehad
such an impairment.

The employment discrimination dlam of IraStone againgt St. Joseph
Hogpitd, CassPdmer, and Jackie Scott isdirected only toward dleged
discrimination onthebadsof apercaved disthility. Therefore, evenif you
may disagreewith theactionsof theDefendantsor fed such actionswere
unfair, thet doneisnot asufficdent legd bessto findin favor of Soneand



against the Hospital and Palmer and Scott.

* % *

Accordingly, evenif you believe, by apreponderance of the evidence,
thet the Plantiff Ira Timothy Stoneisentitled to recover inthiscase, onthis
disahility discrimination claim, you may not award him such damages
unlessyou believe, from a preponderance of the evidence, that he has
suffered such damages as adirect and proximate result of disability
discrimination, as | have explained it to you.

Thiswashby any measurea“bare-bones’ charge on the corelegal issues of the case--
dthough that fact done doesnot mekethe chargeerroneous. Infact, we havedaed that in discrimination
casesliketheingant one, “jury instructions should be written to convey clearly for thelay personthe
operation of discrimination and should avoid obscuring the forest of discrimination with thetreeq .]”
Barlow v. Hester Industries, Inc., 198 W.Va. 118, 135, 479 S.E.2d 628, 645 (1996).

The Hospitd submitted and the circuit court refused to give proposed indructionsthat,

inter alia, contained the following language:

[1] [A]n employer may require an employeeto submit to amedical
examination and make inquiries of an employee asto whether such
employeehasadisability if suchexaminationorinquiry isjobrdlaed and
consistent with business necessity.

[2] [T]hemerefact that an employer placed an employee on light duty
... does not establish a“regarded as’ [disability] claim.

Thefirg of these proposed ingtructionsisdirectly supported by West Virginia Code of
SateRegulations, 77-1-5.5[1994], issued pursuant to theanti-disability-discrimination provis ons of

our Human Rights Act, W.Va. Code, 5-11-9 [1998] .2 77-1-5.5 states in pertinent part:

A\est Virginia Code of Sate Regulations 77-1-1 to 77-1-7 is adetailed explication of the
(continued...)



After commencement of employee semployment duties, an employer
shdl not requireamedica examination and shdl not makeinquiriesof an
employee asto whether such employeehasadisability or asto thenature
and severity of the disability, unless:

5.5.1. Such examination or inquiry is shown to be job related and
consistent with business necessity . . . .°

Thus, basad on the dear |language from the regulations that implement the Act, the West
VirginiaHuman Rights Act, W.Va. Code, 5-11-9 [1998], requiresthat after commencement of an
employee’ semployment duties, an employer shal not require an employee to submit to any medical
examination, exocepting testsfor illegd drugsand voluntary examinaionsinduding higorieswhich are part
of an employee hedth program availableto employeesat that work Ste; and an employer shdl not make
Inquiriesof an employee asto whether such employeehasadisability or asto the nature and severity of

thedisahility -- unlesssuch examination or inquiry isjob-rel ated and cons stent with businessnecessity.

8(...continued)
generd anti-discrimination requirements of the Human RightsAct, W.Va. Code, 5-11-9[1998], which
states in part:
It shdl beanunlawful discriminatory practice, unlessbased upon abona
fide occupationd qudification, or except where based upon applicable
security regul ationsestablished by the United Statesor the sate of West
Virginiaor its agencies or political subdivisions:
(1) For any employer todiscriminate againgt an individua with respect
to compensation, hire, tenure, terms, conditions or privileges of
employment if theindividud isableand competent to paformthe sarvices
required even if such individual isblind or disabled].]
(Weghdl inthisopinion refer to themost recent enactment of the provisonsof the Human Rights
Act except where the language of an earlier enactment is of consequence.)

*The regulation goes on to exdude tests for illegd drugs and voluntary examinations pursuant to
employee health plans that are available to all employees.

10



This Court hasrecognized theright of an employer to protect employees, the public, and
theworkplacefrom danger or injury that might occur asaresult of aperson’ spossbleimparments, when
such protection isdonein afashion that is consstent with the duty of reasonable accommodeation. We
stated in Syllabus Points 2 and 3 of Davidson v. Shoney’ s Big Boy Restaurant, 181 W.Va. 65, 380
S.E.2d 232 (1989):

2. Indeciding whether an employee posesarisk to her persond safety
[s0 asto permit an adverse employment action regarding aperson with a
disability based on such arisk], the employer must show areasonable
probability of amaterially enhanced risk of substantial harm to the
employee based on aconsderation of thejob requirementsin light of the
employee’ s handicap, and the employee’s work and medical history.

3. Asagenerd rule, to stisfy the sandard of aseriousthrest toone's
hedth or sefety, theemployer mugt establish thet it relied upon competent

medical advicethat there existsareasonably probablerisk of serious

harm.

Based ontheright and duty of anemployer to establish and maintain bothasafeand non-
discriminatory workplace, it seemsclear to usthat an employer may require an employeeto work under
temporary precautionary employment conditionsand limitations, such asa“light duty” assgnment, pending
theresultsof an otherwise permissbleinguiry or medical examination and employer assessmeat, if such
temporary precautionary conditionsarejob-related, cong sent with business necessity, and in compliance

with the duty of reasonable accommodation. ™

Y n connectionwiththe“ light duty” issue, wehaveintheingtant caseabrief filed by theamicus
curiaeWest VirginiaHospital Associationand West VirginiaChamber of Commerce. Thebrief dates,
in part:

Aninvauable method of getting injured employeesback towork ina
(continued...)
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Thus, under theWest VirginiaHuman Rights Act, W.Va. Code, 5-11-9[1998], when
undertakenin agood-faith fashionthat is consisent with the duty of ressonable accommodation," theuse
of alight duty program or assgnment doesnot establish disability discrimination, and themerefact thet an
employer places an employee on light duty does not prove disability discrimination.

Based on theforegoing reasoning, theindructiond language proposed by the Hospitd in
theingtant case, regarding when amedica examination can berequired, wasboth an accurate satement

of thelaw and directly pertinent to the Hospital’ sdefense -- because the proposed language told thejury

(...continued)
timely fashion has been the advent of trangtiond or “return to work”
programs. Employersthroughout the country are encouraged by risk
management publications, human resource publications, business
publications, and theliketo make return-to-work programsapart of their
corporateculture. Return-to-work programscan congd of (1) dternative
or light duty programs; (2) modified duty programs, or (3) work hardening
programs. Because of the application of these type of programs, more
employeesarereturning towork after adisability thanin past years. 1d.
... For the last decade, great strides have been made in getting
employersto providereturn-to-work programsasabenefit to employees
Asamply demondrated, the benefits cannot beunderstated. Throughthe
use of thesetypes of programs, (1) employer/employeerdaionshave
been enhanced; (2) workplace moraehasgreatly improved, and (3) both
theemployee and theemployer haveredlized Sgnificant finendd savings

We understand and appreciate the concernsthat are raised in the brief of theamici curiae.
Indeed, temporary “light duty” may be oneform of reasonatle accommodation an employer may offer to
anemployee. SeeW.Va. C.SR 77.4.5.2. Wedso notethat courts have recognized that the protections
of thelaw prohibiting disahility discrimination continueto goply to employeeswho areworking inlight duty
assgnments. See Valdez v. Albuquerque Pub. Sch., 875 F.Supp. 740 (D.N.M. 1994); Taylor v.
Garrett, 820 F.Supp. 933 (E.D.Pa. 1993)).

««TR] easonabl e [a] ccommodation” meansreasonable modifications or adjustmentsto be
determined on acase-by-casebas swhich aredesgned asatemptsto enableanindividud with adisability
to be hired or to remain in the position for which hewashired.” 77W.VaC.SR. 1, 844, in pat.”
Saggs v. Elk Run Coal Co., Inc., 198 W.Va. 51, 65, 479 S.E.2d 561, 575 (1996).

12



not to draw any adverseinference or conclusion of disahility discrimination from the merefact that the
Hospital had required Mr. Stone to have an independent medical examination.

Theingtructiona language proposed by theHospitd stating that themerefact of placing
an employeeon light duty does not proveadisability discrimination daim isof the same character asthe
medical examination language, becauseit correctly told the jury not to draw an adverseinference or
conclusion of disability discrimination from an occurrence that was not in itself illegal.

Based ontheforegoing, we agreewith the Hospitd thet the circuit court erroneoudy gave
achargetha did not include correct Satements of the gpplicablelaw regarding medicd examinationsand
“light duty.” Because of this error, the Hospital would be at a minimum entitled to a new trial.

B.
The Hospital’ s Claim of Insufficient Evidence to Establish Protected Status
Protected Status undlér West Virginia Law

TheHospitd daimsthat Mr. Stone could not invoke the protection of our Human Rights
Act’ sprohibition againg disability discrimination because hedid not provide evidencethat would dlow a
jury to conclude that hefit within the satute sthreshold * protected person” definitiond requirement -- of
being a* person with adisability.”

In Syllabus Point 2 of Skaggsv. Elk Run Coal Co., 198 W.Va. 51, 479 S.E.2d 561
(1996), we stated:

To gtate aclam for breach of the duty of reasonable accommodation
under theWes VirginiaHuman RightsAct, W.Va Code, 5-11-9(1992),

aplaintiff mus dlegethefollowingdements (1) Theplaintiff isaqudified
personwith adisability; (2) theemployer wasawareof the plaintiff’s

13



dsability; (3) the plaintiff required an accommodetionin order to paform

the essentid functionsof ajob; (4) areasonable accommodation exised

that met the plaintiff’ sneeds; (5) the employer knew or should have

known of the plaintiff’s need and of the accommodation; and (6) the

employer failed to provide the accommodation.

(Emphasis added.)

Thus to havethesatusof being a“ protected person” who canassart aclam for disability
discrimingtion, aperson must show that heis* adisabled person [or “ person with adisability”] within the
meaning of thelaw.” Skaggsv. Elk Run Coal Company, 198 W.Va. 51, 71 n.22, 479 S.E.2d 561,
581 n.22 (1996).

Prior to 1989, our Human RightsAct datute prohibited employment discrimingtion againg
an“individud [who] ishandicapped;” “ handicap” wasdefined as“ any physicd or menta impairmentwhich
substantialy limits one or more of anindividud’smgor lifeactivities” W.Va. Code, 5-11-3 and -9
[1981].%

Based on thisdefinitional language, in Chico Dairy Co. v. W. Va. Human Rights
Commin, 181 W.Va 238, 382 SE.2d 75 (1989), we hdd that the Human Rights Commission did not

have Satutory authority to issue regulationsthat would give“ protected person” datusto bring adisability

discrimination daim-- not only to personswith actud subgtantialy limiting impairments (“actud dissbility”

Theterms“handicap” and “disability” areinterchangeablein our and most jurisdictions
discriminetion jurisprudence; more modern satutes usetheterm “ disability.” Modern practicenow dso
gvespreferenceto thewording “ person with adishility,” rather than “ disabled person” -- but both phrases
have the same meaning.

14



daims)™®-- but dso to personswho did not actualy have significantly limiting impairments, but who were
regarded, perceived, or treated as having a disability (“regarded-as’ clams).

In 1989, the definition of “disability” was amended by our Legidature to expand protected
datustomakeadisahility discrimination daimunder our Human Rights Act toind udenot only personswho

actudly have subgtantidly limiting impairments, but dso to personswho havearecord of suchimparments

In Ranger Fuel Corporation v. W.Va. Human Rights Comm’'n., 180 W.Va. 260, 376
S.E.2d 154 (1988), wedated that West Virginia spre-1989* actud disabilitiesonly” statutory definition
of “ personwith adisahility” wasto bedrictly congtrued for purposesof determining whether aperson hed
protected Satusto bring adamunder thelaw. Applying thisstandard to factsarisng under the pre-1989
law, this Court decided anumber of casesaddressing theissueof “whoisapersonwithadisability? See
Benjamin R v. Orkin Exterminating Co., 182 W.Va. 615, 390 S.E.2d 814 (1990) (holding that our
law prohibiting disability discriminetion could beinvoked by aperson withasymptomeatic HIV infection,
and recogni zing that the 1989 definitional changes broadened the scope of protected status under our
disability discrimination law, id. at n.5); Castedl v. Consolidation Coal Co., 181 W.Va. 501, 383
SE.2d 305 (1989) (rgecting theemployer’ scontention that acod miner who could do hisassgned work
with continuousand subgtantia pain dueto degenerativejoint dissasecould not bring aclam, and holding
that the protection of our disability discrimination law would not be denied to an employeesmply because
he had stoically endured the difficulties caused by hismedical condition); Coffmanv. W.Va. Bd. of
Regents, 182 W.Va 73, 386 S.E.2d 1 (1988) (holding that awoman who suffered back pain, who was
medically limited tolight lifting, and who had problemsbending, could mekeacdlaim); Teetsv. Eagtern
Associated Coal Corp., Federal No. 2, 187 W.Va. 663, 421 S.E.2d 46 (1992) (per curiam)
(hdlding that under pre-1989 law theremust beanindividudized determingtion of whether anindividud has
anactud disghility, and reverang asummary judgment that held that aperson did not have protected satus
to claim discrimination based on aback injury); Andersonv. Live Plants, Inc., 187 W.Va. 364, 419
S.E.2d 305 (1992) (per curiam) (noting the 1989 broadening of the law’ s scope of coverage, and
rgecting theargument that becausetheempl oyeehad successtully worked a ddlivering pizza, maintaining
agraveyard, washing cars, driving ataxi, and performing genera Iabor, hedid not have protected status
toinvokethe protection of disability discrimination laws); O’ Dell v. Jennmar Corp. of W.Va., Inc.,
184 W.Va 280, 400 S.E.2d 288 (1990) (coverage of disahility discrimination law gpplicableto pre-1989
factsdid not extend to truck driver with back injury, whereinjury did not infact limit hisreturn to truck
driving).
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or who are “regarded as’ having such impairments. W.Va. Code, 5-11-3(m) [1998].*
Theregul ationsimplementing theHuman Rights Act, W.Va. Code of Sate Regulations
77-1-2.8 [1994] further delineate the definition of “regarded as having an impairment” as meaning:
1. Hasaphyscd or mentd impairment that doesnot sub-gtantidly limit
major life activities but is treated by another as being such alimitation;
2. Hasaphydcd or mentd impairment thet substantialy limitsmgjor life
activities, only asaresult of the attitudes of otherstoward such an
Impairment; or,
3. Has none of the impairments defined above but is treated
by another as having such an impairment.
(Emphasis added.)
Thisnew statutory and regulaory language providesabroader definition -- definingwho
may have protected atusasa“ person with adisability within themeaning of thelaw” who canassarta
disgbility discrimination daim -- than the pre-1989 law did, incdluding for thefirg timeexplicit protection

for persons with “regarded-as’ disabilities. See Fourco Glass Co. v. W.Va. Human Rights

“W.Va. Code, 5-11-3(m) [1998] states:

(m) The term “disability” means:

(1) A mentd or physicd impairment which substantidly limitsone or
moreof such parson’'smgor lifeadtivities Thetem“mgor lifeactivities’
indudesfunctionssuch ascaringfor one ssHlf, parforming manud tasks,
walking, seeing, hearing, speaking, breathing, learning and working;

(2) A record of such impairment; or

(3) Being regarded as having such an impairment.

For the purposesof thisarticle, thisterm does not include personswhose
current useof or addictionto acohal or drugspreventssuch personsfrom
performing thedutiesof thejob in question or whose employment, by
reason of such current acohol or drug abuse, would congtitute adirect
threat to property or the safety of others.

(Emphasis added.)
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Comm'n, 181 W.Va. 432, 383 S.E.2d 64 (1989).

Since 1989, then, under our Human RightsAct, W.Va. Code, 5-11-1 &t s2q., a“person
with adisability” within the meaning of thelaw isa person who has one or more physica or menta
Impairmentsthat subgtantidly limitsoneor moremgor lifeactivities apersonwho hasoneor morephyscd
or mental imparmentsthat doesnot subgtantialy limit oneor moremgor life activities, but thet istrested
by othersasbeang such alimitation; aperson who has one or more physica or menta imparmentsthat
subgantidly limitsmgor lifeactivitiesonly asaresult of theatitudes of otherstoward suchimparment; and
apersonwho hasno suchimpairments, but who istreated by othersashaving such imparments. W.Va.
C.SR. 77-1-2.8[1994].

Applying the broader post-1989 definition, in . Peter v. Ampak-Division of
Gatewood Products, Inc., 199 W.Va 365, 484 S.E.2d 481 (1997) (per curiam), werejected the
argument that an employee who had injured his shoulder and needed to work alimited schedule because
hewould need physical thergpy was not aprotected person under the Human Rights Act, becausehewas
alegedly not “actualy limited” inamgjor lifeactivity. Noting that the 1989 statutewas* meant to change
thelaw,” wehdd that theemployee, who wasfired after hisemployer said that hewas* haf aman,” could
invokethe protection of the Human Rights Act witha“regarded as’ disabled dam, without proving thet
he actually had a substantially limiting impairment. 199 W.Va. at 370, 484 S.E.2d at 486.

Thus, Weg Virginialaw, intermsof whether apersonisa® personwith adisability within
the meaning of thelaw,” Skaggs, supra, 198 W.Va. at 71 n.22, 479 S.E.2d at 581 n.22, who has

ganding to assat adam under the protection of our disahility discrimination law, hasgonefromanarrower
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oefinition to abroader definition. And under bath definitions, whether apersonisa“ personwith adisbility
within themeaning of thelaw” isordinarily anissue of fact for aproperly ingructed jury or other fact-finder
applying the appropriate definitional test set forth in the statute and implementing regulations.
Srawderman v. Creative Label Co., Inc., 203 W.Va. 428, 508 S.E.2d 365 (1998) (per curiam)
(under post-1989 |l aw whether aperson with amigraine had an impairment that qualifiesasan actua
disability was to be determined by the trier of fact); Teetsv. Eastern Associated Coal Corp.,
Federal No. 2,187 W.Va. 663, 421 S.E.2d 46 (1992) (per curiam) (under pre-1989-law it wasa
jury question whether awomean’ simparrments substantidly limited her in her employment.) Seealso cases
cited supra at note 13.

2.
Protected Satus under Federal Law

TheHospitd citesusto severd cases (see note 22, infra) arisgng under thefederd laws
againg disability discrimination™ asauthority for the proposition that Mr. Stonedid not provide sufficient
evidence upon which ajury could condudethat he wasa* person with adisability within the meaning of
thelaw;” and that thereforeasamatter of law Mr. Stonedid not makethethreshold “ sanding” showing

of being aperson who could assart, invoke, or be covered by the protections of our Human Rights Act.

Thetwomgor federd lawsprohibiting disability discrimination, the Americanswith Disabilities
Act“ADA,” 42 U.SC. 12101 et 320, firgt enacted in 1990; and Section 504 of the Rehabilitation Act,
29U.S.C. 7%4(9), firgt enacted in 1973 -- and the regul ationsissued pursuant tothese Acts-- usesmilar
or identica languageto identify who may be aprotected person who caninvoke the protection of these
laws. Thefederd courtshavetreated both statutes as having essentially the same scope of “ protected
person” danding. Weshdl inthisopinionrefer to casesarisng under both Satutesasarisng under federd
law prohibiting disability discrimination.
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Iniidly, werecognizethat this Court, because of the amilanity of thelanguagein our Human
Rights Act and rdated regulationsand thefederd lavsand regulationsthat prohibit disability discriminetion,
hason occasion looked to decisonsmade under thosefederd lawsto asss usininterpreting and gpplying
our own law. See, e.g., Haynesv. Rhone-Poulenc, 206 W.Va. 18, 29 n.14, 32, 521 S.E.2d 331,
342 .14 (1999) (dating that the 1989 expandon of the definition of disability wasdone“to bring thelaw
into line with the federal authorities.”)

However, in recent years anumber of commentators on disability discrimination
jurisorudencein the federd court arena have noted the development of a “Sartlingly diverse’ body of

federal case law, particularly in the “ protected person” or standing area.*

16 Thejudicid responseto alarge number of issuesarising under the ADA
has been startlingly diverse. On issue after issue, the circuit courts of
goped are glitand/or arein disagreement withthe EEOC . . . Thiswide
divergenceaf opinionillusraessomevery different viewpointsconcarning
the purposes and objectives of the ADA.

Befort, Stephen F. and Thomas, Hally Lindauig, “The ADA inTurmail: Judicid Dissonance, The
Supreme Court’ s Response, and the Future of Disability Discrimination Law,” 78 Oregon.L.Rev. 27, 30
(1999) (arguing that the Supreme Court isproviding “ more opportunitiesfor thelower courtsto head off
inadizzying variety of directions.” Id. at 104.) See also Comment, “ The Supreme Court-Leading
Cases,” 113 Harvard L.Rev. 200, 300 ns.3&4 (1999) (“Many commentators express disgpprova at
how the threshold ‘disability’ question often consumes ADA cases’ (citationsomitted).) Seealso
Crosdey, Mary, “TheDisability Kaleidoscope,” 74 Notre Dame L.Rev. 621 (1999). Seealso Suitter,
Luther, “The AmericansWith DisabilitiesAct of 1990: A Road Now Too Narrow,” 22 U.Ark. Little
Rock L.Rev. 161 (2000). See also Comment, “Too Disabled or Not Disabled Enough: Between A
Rock and A Hard Place After Murphy v. United Parcel Service, Inc.,” 39 Washburn L.J. 255
(2000). Seealso Burgdorf, Robert L., Jr.,“* Substantially Limited’” Protection From Disability
Discrimination: The Specid Trestment Modd and Miscongtructions of the Definition of Disability,” 42
Vill.L.Rev. 409 (1997).

19



BecausetheHogpitd citesusto severd federd disability discrimination casesin support
of itsargument that Mr. Stonedid not assamétter of law submit sufficent evidenceto permit ajury tofind
that he had ganding or protected datus asa* person with adisability within the meaning of thelaw” soas
to clamthe protection of our Human Rights Act -- and becauise our casesto date havelooked at federd
caelaw inthedisability discrimination areainonly abrief fashion-- wedirect our atention a thisjuncture
tothe question of who can makeaclam of disability discrimination asthat question has been addressed
under federal law -- in light of the Hospital’ s argument.

TheHospitd arguesthat under theholdings of severd federd cases, many of which have
their origininForrig v. Bowen, 794 F.2d 931 (4th Cir. 1986), Mr. Stone does not have protected status
tomakeadam of disability discrimination because, saysthe Hospitd, Mr. Stone merdly showed that he
was excluded from “only onejob,” and not from a“broad class of jobs” In other words, the Hospita
arguesthat Mr. Stone did not asamaitter of law present enough evidencefor ajury to find that hewas
perceived or tregted by the Hospitd ashaving animparment that would, as percaved, subgtantidly limit
hislife activity of working.

InForrig, theplaintiff, autility repairman, had told hisemployer that hewas afraid of
heights, and so hewas discharged -- because he could not do utility repairsat acertain dtitude dueto thet
fear of heights. The court held that Mr. Forris could not invokethe disability discrimination laws-- not
eventhe“regarded asdisabled’ protection -- because he was seen by hisemployer asbeing “ unsuited for

onepogtioninoneplant -- and nothingmore” 794 F.2d a 935. Thecourt noted that hisemployer “ never
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doubted Forrisi’s ability to work in his chosen occupation[.]”*" Id.

The*exdusonfrom-only-one-job” rationdethat theForris court reied uponto say that
the plaintiff inthat case could not asamatter of law establish threshold protected status under federal
disability discriminationlaw has been rdied upon in somefedera casesto deny threshold protected Satus
as amatter of law to arange of persons with fairly substantial impairments.*

Inthisregard, it should beremembered that if apersonisprohibited from establishing

"Theactud situation of the plaintiff in Forris thus can be digtinguished from the situation of Mr.
Stone, who wasin fact excluded (temporarily, it turned out) from performing his* chosen occupation” of
ambulance paramedic.

§_ookinga anumber of federd casesciting the* only-one-jol” rationdefor denying apersonthe
right to claim protected status, one commentator stated:
[Rlesrictionsontheterm“ disability,” imposadinthenameof reservingthe
protection of the statute for “thetruly disabled,” have caught many
plaintiffswith serious, highly disabling conditionsin their webs. The
exclusion-from-one-job-is-not-enough formula has resulted in, or
contributed to, thedismissd of ADA or section 504 of the Rehabilitation
Act clamsby plaintiffswith, among others, the following kinds of
imparments replacement of hipsand shoulders (asaresult of avascular
necrags); diabetes cancer; laryngectomy (removd of larynx); hemaophilig;
heart atack; absence of one eye; degenerative hip diseaseresultingina
limp; permanent saverelimitationsin use of theright arm and shoulder;
various seriousback injuries, depresson and paranoig asx-inch scar on
thefacereaulting in suparvisors cdling theemployee“ scaface” “hilaterd
carpa tunnd syndrome;” asthma; ashestosis; HIV infection; traumatic
braininjury resultinginvisonlimitations memory deficiencies, problems
with verbd fluency, problemsabdracting and motor deficits, and stroke
resulting inthelossof useof theleft hand, amandleg. Theindividuds
who had these conditionshardly fit the Forris imageof someonewhose
disahility wasminor and whoserdaive severity of impairment waswiddy
shared.” [But t]hey never had the opportunity to litigate their contentions
that their employers had engaged in illegal discrimination against them.
Burgdorf, supra, at 539-541 (footnotes omitted).
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threshold “ protected gatus’ asaperson with adisability within the meaning of thelaw, an employer may
inflict any sort of (otherwiselegd) discriminatory conditionsor actson the person -- no matter how unfar,
arbitrary, stereotyped, bigoted, or unreated to business necessity that those acts or conditionsmay be--
and the person will have no sanding to complain of or remedy the discrimination. And it should also be
remembered that establishing the “ protected person” satusof baing a“person with adisability withinthe
meaning of thelaw,” who has standing to make aclam, in no way guaranteesthat aclam of disability
discriminationwill succeed. All other dementsaof adam, such asadiscriminatory adverse employment
action, qudificationto dothejob, lack of reasonatle accommodation, etc., must beshown beforeaperson
is entitled to any relief.

Anexampleof how this*“only-one-job” gpproach hasbeen relied upon insomefederd
casesto deny personsasamaiter of law theright to present adisability discriminationclamtoacourtis
Chandler v. City of Dallas, 2 F.3d 1385 (5th Cir. 1993).

InChandler, aty policy exdudedinsulin-dependent didbeticsand alarge dass of persons
with variousvidonimparments(that were corrected with glasses), per 8, fromaity drivingjobs. The5th
Circuit held that assamatter of law the plaintiffswere unableto chalengethese blanket policiesasunfarrly
discriminatory -- becausethecourt held that “ driving” wasasinglejob function. The court held that no
finder of fact could permissibly condudethat the plaintiffswere regarded asbeing subdantidly limitedin
their major life activity of working, by being treated as being unable to drive safely.

In ancther example of thisredtrictive gpproach, Bridgesv. City of Bosser, 92 F.3d 329

(5th Cir. 1996), afire department applicant with amild form of hemaophilia(dsoan EMT inthe Nationd
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Guard) was denied employment. Thegppedscourt held that he did not have sanding to bring adisbility
discrimination daim -- because the court bdlieved thet assameatter of law, exdusonfrom firefighting, EMT,
and paramedic jobs was not a substantial limitation of the major life activity of working.*

Aswe have noted, the commentators on federal jurisprudence in the disability
discrimination areahave noted agtate of “turmoil and diversity.” Seencote 17, supra. In contrast to the
gpproach taken intheforegoing federd cases-- the goproach thet the Hospita arguesthat we should take
--inanumber of other federd cases aperson wasableto go beforeafinder of fact to show thet by being
excluded from a particular job they had been regarded, perceived or treated as a person with a
subgtantialy limiting impairment -- S0 asto be able to go before ajury with their claim of disability
discrimination.

For example, in Cook v. Sate of Rhode Island, 10 F.3d 17 (1st Cir. 1993), the
gopdlae court conddered adam by an employer that the plaintiff, who hed prevaled in ajury verdict, hed
not shown that employer had tregted her asif her condition subgtantialy limited her mgor life activity of
working. The Cook court stated:

[W]ethink the degree of limitation fdl squardly to thejury and that the

A recent example of this highly restrictive “protected status” approach is Duncan v.
Washington Area Metropolitan Area Transit Authority, 201 F.3d 482 (D.C.Cir. 2000), opinion
vacated and en banc argument ordered, March 31, 2000, F.3d __, 2000 WL 360095. In
Duncan, adrcuit court pand reversed ajury verdict for the plaintiff inan ADA case, ontherationdethat
aplantiff who suffered aback injury and sgnificant lifting restrictions, and who was exd uded from hisjob
with thetrangt authority, did not provide evidence (presumably through vocationd experts) to* demondrate
what jobswere availableto unskilled workersinhisgeographicarea” 1d. & 488. Chief Judtice Edwards
dated inhisdissent tothe pand decision: “ Thisrigid formulation [of theonly-one-job gpproach would]
virtually ensure]] that very few plaintiffs will ever prevail under the ADA inthiscircuit.” 1d. at 497.
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evidence warrants its finding that appellant regarded plaintiff as
substantialy impaired.

* % %

The Rehabilitation Act seeksnot only to aid the disabled, but dsoto
“eliminate discrimination on the basis of handicap.” [citation omitted)]

* % *

[D]enying an gpplicant even asinglejob that requiresno unique skills,
due solely to the perception that the gpplicant suffersfrom aphysicad
limitation that would keep her from quaifying for abroad spectrum of
jobs, can condtitutetreeting an goplicant asif her condition substantialy
limited amajor life activity, viz, working.

* % *

Thereisasgnificant lega distinction between rgection based on ajob-

specific perception that thegpplicantisunableto excd a anarrow trade

and aregjection based on more generaized perception that the applicant

isimpaired in such away aswould bar her from alarge class of jobs.

[citation omitted]

Id. at 25-26.

In another case, Deane v. Pocono Medical Center, 142 F.3d 138 (3d. Cir. 1998),
thedidrict court granted summary judgment againg awomanwho damed disability discriminetion based
on apercaved disability. The plaintiff in Deane, echoing Mr. Stone sdamsin theindant case, damed
that her employer hed acted on the basis of misperceptionsasto her limitations, misperceptionsthat were
theresult of a** sngp judgment’ arrived a without making agood fath andyss, invedigation, or assessment
of the nature of her injury.” 142 F.3d at 142.

In Deane, thedidrict court had held that the plaintiff could not invokethe ADA because,
inter alia, her employer “regarded her impairment aslimiting only her ability towork asanurse onthe

surgica/medicd floor, not her ability towork asanurseingenerd . ..." 142 F.3d a 144. The Circuit

Court of Apped sdisagreed withthedidrict court’ srationa e, holding that therewas* sufficient evidence
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to cresteagenuineissue of materid fact asto whether [her employer] regarded her assubgantialy limited
inthemgor lifeactivity of working. ... . [induding] depodtion testimony . . . documenting confuson asto
the extent of Deane s physica capacity, with regard to pushing, pulling, and lifting.” 142 F.3d & 144-

145

PFor additiona lessrestrictive federa cases, see, e.g., Doev. New York Univ., 666 F.3d 761
(2d Cir. 1981), wherethe court stated, with regard to the definition of “disability” that iscentrd toa
person’ sahility toinvokethe protection of thelaw againgt disability discrimination, “thedefinitionisnot to
be construed in aniggardly fashion.” 666 F.3d at 775. See also Hayman v. Queens Village
Committee for Mental Health, 198 F.3d 68 (2d Cir. 1999) (it was a proper jury question whether an
employer beieved that aperson’ scancer would “ reduce sgnificantly hisability towork” 198 F.3d a 73);
Olsonv. General Electric Astrospace, 101 F.3d 947 (3d Cir. 1996) (it was properly aquestion for
thejury whether the employer’ sactionstoward the plaintiff amounted to regarding the plaintiff as having
adisability, duetotheplaintiff’ spreviousillness-related absencesand hospitalizations); Clinev. Wal-
Mart Sores, Inc., 144 F.3d 294 (4th Cir. 1998) (ajury could properly find that an employeewho was
demoted fallowing surgery for abraintumor fromamaintenance supervisory positionwasregarded by his
employer assubgtantidly limited in hisability to perform “jobs doing the type of work that plaintiff has
chosen ashisfield,” 144 F.3d at 303, quoting Gupton v. Com. of Va., 14 F.3d 203, 205 (4th Cir.
1994)); Taylor v. Pathmark Sores, Inc., 177 F.3d 180 (3d Cir. 1999) (agrocery store employee
could invokethe protections of the ADA wherethe employer treated the employee asimpaired due to
difficultiesinwaking and ganding, and it wasaquestionfor thejury asto whether theemployer’ sactions
were reasonably related to abusiness necessity); Mclnnisv. Alamo Community College District,
207 F.2d 276 (5th Cir. 2000) (afederal district court held that ateacher with slurred speech and a
disturbed gait dueto ahead injury could not invokethe protections of theADA, because hewas neither
disabled nor regarded asdisabled; theappea scourt reversed, holding thet it wasan individudized, fact-
specificissuefor the jury whether the employer treated the teacher as having asubgtantialy limiting
impairment); Fjellestad v. Pizza Hut of America, 188 F.3d 944 (8th Cir. 1999) (astore manager who
wasinjuredin acar accident and had limitations on her use of her upper arms had protected statusto
invoke and request reasonable accommodation under the ADA). Seealso Thornhill v. Marsh, 866
F.2d 1182 (9th Cir. 1989), wherean employeewas permitted to bring adam for disability discriminetion
when the employer regarded him as having Sgnificant and back-rdated lifting limitations. Seealso Cole
v. Saff Temps, 554 N.W.2d 699 (Iowa 1996), the court (applying the ADA) held that an employeewho
hed suffered aback injury, but who was not actudly impaired and who had obtained afull rdeasefrom her
doctor, couldinvoketheprotectionsof disability discriminationlaw -- because shewasregarded ashaving
asubstantial impairment. The court said that apersonis*‘regarded as having an impairment’ that
(continued...)
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Summing up theforegoing discusson, it ssemsdear that the commentatorsare correctin
identifying adiverse body of federd disability discrimination law -- with some casestaking ahighly
redirictive gpproach to the question of who may go before ajury to seek to provethat they areaperson

with a disability within the meaning of the law -- and other cases taking a less restrictive approach.”

Basad ontheforegoing discusson, werecognizethat theWest VirginiaHuman RightsAdt,

as created by our Legidature and as applied by our courts and adminisirative agencies, representsan

(...continued)

substantialy limits the person’ s mgjor life activities when other people treet that person ashaving a
subgtantidly limitingimpairment.” 554 N.W.2d at 704 (citations omitted). Seealso Mayerson, Arlene
B., “Restoring Regard For the* Regarded As Prong: Giving Effect to Congressional Intent,” 42
Vill.L.Rev. 587 (1997).

21t should al'so be noted that differences between our devel oping disability discrimination
jurigprudence and federd jurigprudence aready gppear to have developed in severd areas. Compare,
e.g., Benjamin R v. Orkin Exterminating Co., 182 W.Va. 615, 390 S.E.2d 814 (1990) (aperson
with asymptomatic HIV infection is aperson with adisability who has standing to invoke disability
discrimination laws) with Runnebaumyv. Nationsbank, 123 F.3d 156 (4th Cir. 1997) (aperson with
asymptomatic HIV infection does not have protected Satusto invoke disability discrimination laws) and
with Bragdon v. Abbott, 118 S.Ct. 2196, 524 U.S. 624, 141 L.Ed.2d 540 (1998) (some personswith
asymptomatic HIV infection may be able to invoke the protection of disability discrimination laws);
compare also Myersv. Hose, 50 F.3d 278, 284 (4th Cir. 1995) (stating that in the Fourth Circuit,
reassgnment to avacant postionisnot aform of reasonable accommodation) with Syllabus Point 4 of
Skaggsv. Elk Run Coal Co., Inc., 198 W.Va. 51, 479 SE.2d 561, (1996) (Justice Cleckley writing
for the Court, holding that reessgnment to avacant position may in agiven case be aform of reasonable
accommodation); compare also Haynes v. Rhone-Poulenc, 206 W.Va. 18, 521 S.E.2d 331
(1999) (holding that atemporarily totally disabled person may invoke protection under disability
discrimination laws) with McDonald v. Pennsylvania, 62 F.3d 92 (3d Cir. 1995) (anurserecovering
from abdominal surgery was held not ableto invokethe ADA, because her inability to work was not
permanent).
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Independent gpproach tothelaw of disahility discrimination that isnot mechanically tied tofederd disability

discrimination jurisprudence.

Anthisregard, we havereviewed thefedera casesthat are presented by theHospital in support
of their contention that Mr. Stonewasasamatter of law unableto dam protected Satusunder our Human
RightsAct -- becausethe Hospita trested him asbeing unfit for only “only onejob.” Wedonot findthese
casesto be persuasive authority for that contention. For example, the Hospitd citesusto Duncan v.
Sate of Wisconsin Dept. of Health & Family Services, 166 F.3d 930 (7th Cir. 1999), where the
employeewasayouth counsdor a acorrectiond facility. Whileassgned to agang unit helogt histemper
severd times. Hewastransferred to adifferent unit to do his same counsdor work and referredto a
psychiarist, who conduded thet his outburdts of temper posed limitations on his ahility to beacounsdor
unlesshelearned anger contral skills. Herefused to take any dassesand wasfired. Duncan daimed thet
hisemployer percalved himasmentdly disabled. Thedidtrict court dismissad thisdaim, and theappdlate
court &ffirmed, nating thefact that hisemployer did not actudly change hiscounsdor job duties, but merdy
tranderredhimtoa“ dightly different” environment. 1d. at 935. Thisstuationisincontrast toMr. Stone's
gtuation, where he was removed from performing the duties he had been performing in the field with
patients, and placed in an office setting with quitedifferent duties. In another casecited by the Hospitdl,
Muller v. Auto Club of S Cal., 897 F.Supp. 1289 (S.D. Cal. 1995), an employee alleged that she
deve oped pogt-traumatic Sressdisorder following thregtsthat weremeadeto her at work. Whileonlayoff,
sheasked for certain safety proceduresat work but was unableto agree on them with her employer, and
shedid not returntowork. Her own psychologist concluded that her future employment in similar
employment settingswas not impaired -- only her returning to the Auto Club, dueto specific fearsa thet
|ocation becauseof thepagt incidents. The Auto Club offered to help her get vocationd training, but never
suggested that it viewed her asbaing limited in performing her samejob for adifferent employer. Onthis
record, thefederd didtrict court granted summeary judgment againg Ms. Muller onthe groundsthet hewas
not actudly subgtantialy limitedin her mgor lifeactivity of working and that shewasnaot treeted by her
employer asbeing o limited. Thisisin contrast with Mr. Stone, who showed that the Hospitdl trested him
ashbang at least temporarily unfit for driving and lifting, two mgor components of hisregular job and of
many jobs. Mr. Sonewastreated asif he had animpairment that would have limited or even foredosed
hisperforming the samework for other ambulance companies, in contrast to Ms. Muller, who could have
performed the same work but for another employer. In athird case to which the Hospital directs us,
Fuquav. UnisysCorp., 716 F.Supp. 1201 (D. Minn. 1989), theemployeewasagenerd laborer. He
wastemporarily laid off by hisemployer on the groundsthat hewas, for 13 months, perceived by his
employer as unable to safey bend his back, twist hisback, lift from the floor, or do overhead work.
Although the opinionin Fuqua is somewhat confusing, the digtrict court held inter alia that the employer
didnot perceiveor trest theemployee ashaving acondition that woul d subgtantidly limit hisemployment,
sotheplaintiff had no protected gatusto invokethelaw againg disability discrimination. Wecannot agree

(continued...)
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3.
Protected Satus under Other State Laws Against Disability Discrimination

Of course, other dateshavelegidation like our Human Rights Act that affordsindependent
date-law protection againgt disability discrimination. At thisjuncture, weturntoa brief examination of
several cases arising under such state laws that are pertinent to the issues that we are addressing.

In Office of Occupational Medicine v. Baltimore Community Relations
Commission, 88 Md.App. 420, 594 A.2d 1237 (1991), the court held that afire fighter job applicant
couldinvokethejurisdiction of thestatel aw againg disahility discrimination, whenanemployer perceived
himto have apossblefuture disability dueto abullet that waslodged in hisspine. The gpplicant wasa
military veteranwho wasnot actudly impaired by thebullet. Thecourt said that thefinder of fact could
permissbly condudethat the employer had trested the gpplicant ashaving apossblefutureimpairment thet

could “impair mgjor life activities, e.g., earning aliving.” 88Md. at __ , 594 A.2d at 1242.%

(...continued)

with the court’ sreasoning in Fuqua, because we believe (and our casesindicate) that for agenera
|aborer, aninability to safdy lift, bend, twist, and do overhead work issomething that afact-finder could
see asasubgantialy limiting impairment. Inafourth case, Jasany v. U.S Pogtal Service, 755 F.2d
1244 (6th Cir. 1985), afederd didrict court, goparently acting asafact-finder, held that aposd employee
did not have protected satusto claim disability discrimination because his* cross-eyed’ condition only
prohibited him from using one machine, and therewere many other postionshe couldfill. The court did
not address “regarded-as’ protected status, which distinguishes Jasany from Mr. Stone’s case.

#See also City of LaCrosse Police & Fire Commission v. Labor and Industry Review
Commission, 139 Wis.2d 740, 407 N.W.2d 510 (1987), where ajob applicant was denied digibility
for ajob because of percaived * back deficendeswhich possbly would not permit him to perform physca
dutiesrequired of a. . . policeofficer.” 139Wis2da  ,407 N.W.2d & 513. Thecourt held that the
gpplicant, who had no actud physical limitations was neverthdessentitled to invoke the protections of date
law againgt “regarded as’ disability discrimination. InColorado Civil Rights Commissionv. N.

(continued...)
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Insummary, thereissubstantia authority in state disability discrimination law for the

approach to “protected person” status that we have seen in our state law and in some federal cases.

%(....continued)
Washington FireProtection District, 772 P.2d 70 (1989), the Colorado Supreme Court held that
goplicantsfor firefighter positionscouldinvokethe protection of Satelaw againg disability discriminetion.
Some of the gpplicants had prior orthopedic injuriesthat were not currently disabling, but which the
employer percaived asmaking the gpplicantsindigible. The Colorado court said that “theDidrict [dams
that it] did not treat the gpplicantsasbeing subgtantialy limited in oneor moreof their mgor lifeactivities,
but rather asbeing limited only with regard to spedific job-reaed functionsand risks of fighting fires We
find thisargument irrdlevant to the question of whether an gpplicant ishandicapped . . . by virtue of an
erroneous perception of handicap.” 772 P.2d a 78. In City of Cleveland v. Ohio Civil Rights
Commission, 98 Ohio App.3d 243, 648 N.E.2d 516 (1994), the employer argued that an aspiring
firefighter could not invokethe coverage of statelaw prohibiting disability discrimination, wherethe
firefighter had acongenita maformation that prevented him from dosng hisright eydid. Theemployer
argued that despitethefact thet the employer viewed the gpplicant’ s eye condition asabar to thejob, the
employer did not view the gpplicant’ seye condition asa“handicap.” The court rgected thisargument,
holding that the employer’ sreliance on the percaived disqudifying condition alowed the employeeto
invokethe law againgt disability discrimination. Seealso AT& T Technologies, Inc. v. Royston, 772
P.2d 1182 (Colo. 1989) (under state law a person who had amuscle strainin hisback that caused him
pain, required him to avoid heavy lifting and carrying, and regtricted the use of hisarms was qudified to
invokethe law againg disability discrimination); Cisco Trucking Co., Inc. v. Human Rights Commin,,
274111, App.3d 72, 210111.Dec. 791, 653 N.E.2d 986 (1995) (truck driver who had injured hisback and
waslad off was permitted to invoke the protection of the tate disability discrimination law becausethe
layoff was alegedly based on a percelved physical handicap); Turner v. City of Monroe, 634 So.2d
9381 (LaCt.App. 1994) (an employeewho wastreated asunableto return to hisjob asasgna technician
following back surgery, after histresting physcian had given him adean hill of hedith, could invoke the
protection of state law againgt disability discrimination); American National Insurance Company V.
Fair Employment and Housing Commission, 32 Cal.3d 603, ___, 651 P.2d 1151, 1155, 186
Cd.Rptr. 345, (1982) (“Thelaw clearly was designed to prevent employersfrom acting arbitrarily
agang physicad conditionsthat, whether actudly or potentidly handicapping, may present no current job
disability or job-related hedthrisk.”); Howdl v. Merritt Company, 585 N.W.2d 278 (Iowa 1998) (it
was ajury question whether an employer terminated an employeein part because of a perception of
disability associated with her use of aTENS devicefor back pain); Katzv. City Metal Co., Inc., 87
F.3d 26 (1<t Cir. 1996) (gpplying Sateand federd law, holding that whileit wasadose question whether
the plaintiff was*actualy disabled” by hisheart condition, he could invoke law against disability
discrimingtion where he showed that hisemployer trested him as having asubstantidly limiting condiition).
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Did Mr. Stone Submit Sufficient Eviden:;e to Permit A Jury to Find That He Had
Sanding to Assert A Claim for Disability Discrimination?

We now apply theforegoing principlesto the Hospita’ sclam that Mr. Stone did not
present suffident evidencefor ajury tofind that hewastregted ashaving asubdtantialy limiting impairment
S0 asto be“aperson with adisability within the meaning of the law” who could assart adam under our
Human Rights Act.

TheHospitd arguesthat theHospital only “ suspected” thepossibility of Mr. Stonehaving
aproblemthat limited hisability to safely performthesnglejob” of ambulance paramedic. TheHospitd
adsoarguesthat asamatter of law, thejury could not find thet any limitationsthat the Hospita “ suspected”
were, as suspected, “disabilities’ -- because, as suspected or perceived, these limitations did not
substantially limit Mr. Stone in his major life activity of working.

Wedo nat find thisargument by theHospita to bepersuesve. Despitewhat the Hospitd
said about their subjective view of Mr. Stone, the jury was entitled to look at what the Hospital did.**

TheHospitd trested Mr. Stone (temporarily, it turned out, athoughthiswas by no means
certainwhen hewastrandferred) asaperson who should not be entrusted with the duties of hisregular job
-- indudingdriving avehide, and caringfor, lifting, and carrying patients. Thelimitationsor restrictionsthat

theHospitd regarded asgppropriaiefor Mr. Stonewere certainly of sufficient magnitude and breedith --

#Cf. Skaggs V. Elk Run Coal Co., Inc., 198 W.Va. 51, 79, n.21, 479 S.E.2d 561, 589 n.21
(1996) (“Gone arethe days (if, indeed, they ever existed ) when an employer would admit to firing an
employee because sheisawoman, over forty years of age, disabled or amember of acertain race or
religion.”)
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taking him off dl of hisregular dutiesand prohibiting himfrom driving, providing patient care, lifting, and
carying -- for ajury to condudetha Mr. Stonewastreated asbaing subgtantialy limited in hismgor life
activity of working. Thejury wasindructed in exactly theseterms, and thejury found, inter alia, thet Mr.
Stone was aperson with adisability within the meaning of thelaw who had established histhreshold
gandingto bring adisability discrimination dam. Theevidencewas sufficient to permit thejury to meke
thisfinding. See S. Peter v. Ampak-Division of Gatewood Products, Inc., 199 W.Va. 365, 484
S.E.2d 481 (1997) (per curiam); Srawderman v. Creative Label Co., Inc., 203W.Va. 428, 508
S.E.2d 365 (1998) (per curiam); Teetsv. Eastern Associated Coal Corp., Federal No. 2, 187
W.Va 663,421 S.E.2d 46 (1992) (per curiam); Deanev. Pocono Medical Center, 142 F.3d 138
(3d. Cir. 1998); Mclnnisv. Alamo Community College District, 207 F.2d 276 (5th Cir. 2000);
Hayman v. Queens Village Committee for Mental Health, 198 F.3d 68 (2d Cir. 1999); Office
of Occupational Medicine v. Baltimore Community Relations Commission, 88 Md.App. 420,
594 A.2d 1237 (1991); Colev. Saff Temps, 554 N.W.2d 699 (lowa 1996); AT& T Technologies,
Inc. v. Royston, 772 P.2d 1182 (Colo. 1989); Cisco Trucking Co., Inc. v. Human Rights
Commi'n., 274 111.App.3d 72, 210 l1l.Dec. 791, 653 N.E.2d 986 (1995); Turner v. City of Monroe,

634 S0.2d 981 (La.Ct.App. 1994); Howell v. Merritt Company, 585 N.W.2d 278 (lowa 1998).%

*TheHospita aso suggeststhat because Mr. Stone stated that he suspected that anirrelevant
persond animusagaingt him (related to hisdivorceaction) contributed totheHospitd’ sdecisontotranser
him to adigpatcher position, the Hospitdl cannot befound to beliablefor disahility discrimination under the
Human Rights Act. However, the Act protects personswho are discriminatorily treated as having a
subgantidly limitingimpairment. W.Va. C.SR 77-1-2.8. Thiscomponent of the Act’ sprohibitionsisan
objective test that does nat focus on the sulbjective mativation behind the behavior in question, but on the

(continued...)
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Upon the foregoing reasoning, we condude thet Mr. Stone mede asuffident showing thet
hewasregarded, percaived, or trested ashaving asubgtantidly limiting imparment so astodlow thejury
tofind that hewasa“ personwith adisability within themeaning of thelaw” who could daim the protection
of the Human Rights Act againgt illegd discriminatory action related to such status. The Hospitd’s
assignment of error in thisregard is not meritorious.

C.
The Hospital’ s Claim of Insufficient Evidence of Illegal Discriminatory Action
in the Hospital’s Imposing a “ Light Duty” Assignment

Aswe have previoudy held herein, the law recognizestheright of an employer to take
reasonable job-related precautions in afashion that is consistent with the duty of reasonable
accommodetion, whileinquiring or obtaining medical information about anemployee sfitnessfor duty.
Thus, themerefact that the Hospitd sent Mr. Stonefor anindependent medica examinaion did not prove
acase of disahility discrimination -- nor did the merefact that hewas placed in a“light duty” assgnment
while he was awaiting such an examination and its results prove a case of disability discrimination.

TheHospitd arguesthat based onitsright to take such precautions, evenif Mr. Stonehad
protected Satusasa* person with adisability within themeaning of thelaw,” what theHospital did was
permissible.

Mr. Stone, however, pointsto thefact that the Hospital choseto not even conault severd

of their own doctorswho had examined Mr. Stone (including the chief of their medical g&ff); tothefact

2(....continued)
behavior itself.
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that theHospita choseto not exercisetheir right to require drug testing; and to thefact thet thethe Hospitd
invoked its*light duty” policy inan unprecedented fashion and againg the advice of anemployee spersond
physdan. Mr. Sonearguesthat thesefacts if proven, condituted evidence fromwhich ajury could find
that the Hospital had acted in bad faith, unreasonably, in afashion that was not job-related and was
inconsistent with business necessity, and/or was violative of the duty of reasonable accommodation.

Wearenot unmindful of theeguitableand legd force of Mr. Stone scontentions.  Indeed,
theHospitd initsbriefsconcedesthat ajury could find that thesewere* bad” decisonsby the Hospitd.

However, the Hospitdl assarts-- and we agree-- that there are strong countervailing equitableand legd
considerations.

Chief among theseisthefact that Mr. Stonewas continued & hisfull ambulance paramecic
rate of pay asadigpaicher, despitethefact that theregular pay for dispatcherswaslessthan thepay rate
for ambulance paramedics. Upon our review of therecord, the evidencethat Mr. Stonewas actudly
forced to work fewer hours as adispatcher -- 0 that he necessarily lost asgnificant amount of money
while heworked asadigpatcher -- wasdim. The evidence tended to show that had Mr. Sionewished to
he could haverecaived essentidly the samewages during the4 monthsthat heworked asadigpatcher that
heasadriver, dbatwithabit moreeffort. Inthisregard, weobservetha Mr. Ston€ smgjor complaint
In histesimony & trid was not thefact that helost money by being required to work asadispatcher -- but
thefact that hisjob, inwhich hetook agreat ded of pride and satisfaction, was* changed” -- ashe saw
it, in an unfair fashion.

Hndly, itisworth comparing Mr. Stone scomplant with the complaints of the plaintiffsin
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the numerous disahility discrimination casesthat we have examined inthisopinion. Wedo not bdievethat
any of thoseplaintiffs-- even theunsuccessful ones-- werecomplaning of atemporary trandfer to another
job a the samerate of pay, and with no long-term or permanent job detriment, pending the outcome of a
medical examination that was facialy justified.?®

Undergtanding the cons derationson both s des, wemust make our decisoninthiscase
inafashionthat reflectsthelaw’ sdueregard for the need of employersto respond flexibly to perceived
or suspected impai rmentsin afashion that promotes empl oyee and workpl ace sefety without violaing the
law’ s prohibitions against disability discrimination.

Based on dl of theforegoing, we believe that under thefacts of this case, atemporary
transfer of an employee to another suitable full-time position, a theemployee sregular rate of pay and
without any long-term or permanent detriment to the employee, pending the results of an otherwise
permissiblemedica examination rel ated to aperceived or suspected mentd or physicad impairment, and
absent otherwise egregious circumstances, isnot prohibited disability discrimination under our Human
Rights Act, W.Va. Code, 5-11-1 et seq.

Applying thiscondusonto Mr. Stone sdam, wecondudethat he presented insufficient
evidenceto sustain ajury finding of illegd disability discrimination. Consequently, the circuit court’s

judgment must be reversed, and this matter remanded for entry of judgment for the Hospital.

*Wedo not understand Mr. Stoneto arguethat the examination by the specidist was initsdlf
illegal.
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V.
Conclusion

The judgment in this caseis reversed.

Reversed.
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