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SYLLABUSBY THE COURT

1. “Prohibition liesonly to restrain inferior courtsfrom proceeding in causes over
whichthey havenojuridiction, or, inwhich, having juridiction, they areexceading their legitimate powers
and may not be used asa subgtitute for [apetition for gpped] or certiorari.” SyllabusPoint 1, Crawford
v. Taylor, 138 W.Va. 207, 75 S.E.2d 370 (1953).

2. “In determining whether to entertain and issuethewrit of prohibitionfor casesnot
involving an absence of jurisdiction but only whereit is claimed that the lower tribunal exceeded its
legitimate powers, thisCourt will examinefivefactors. (1) whether the party seeking thewrit hasno other
adequate means, such asdirect gpped, to obtain the desired relief; (2) whether the petitioner will be
damaged or prgjudiced in away that isnot correctable on gpped; (3) whether thelower tribund’ sorder
isclearly erroneous asamaiter of law; (4) whether thelower tribund’ sorder isan oft repeated error or
manifestspersstent disregard for ether procedurd or subgtantivelaw; and (5) whether thelower tribund’s
order rases new and important problemsor issues of law of firs impresson. Thesefactorsaregenerd
guiddinesthat serve asaussful Sarting point for determining whether adiscretionary writ of prohibition
shouldissue. Although dl fivefactorsneed not bestified, it isclear that thethird factor, the existence of
clear error asamatter of law, should be given substantial weight.” Syllabus Point 4, Sate ex rel.
Hoover v. Berger, 199 W.Va. 12, 483 S.E.2d 12 (1996).

3. Pursuant toW.Va Code § 51-2A-10(b) (1999), thejurisdiction of thefamily law

master may be revoked by the circuit court sua sponte or upon motion of a party.



4, “Equitabledigribution under W.VaCode, 48-2-1, & s, isathree-sep process.
Thefirg depisto classfy the parties’ property asmarita or nonmarita. Thesecondstepistovauethe
marital assats. Thethird Sepisto dividethe marital estate between the partiesin accordance with the
principlescontainedin W.Va.Code, 48-2-32.” SyllabusPoint 1, Whiting v. Whiting, 183W.Va. 451,
396 S.E.2d 413 (1990).

5. “Unlessthe partieshave made ajoint dipulation or property settlement agreament,
under Rule52(a) of theWes VirginiaRulesof Civil Procedurethedrcuit courtisrequired to mekefindings
of fact and conclusions of law initsfina order which reflect each step of the equitable distribution
procedure. The same obligation isimposed upon afamily law master under W.VVa.Code, 48A-4-4(d)
[now W.Va Code § 48A-4-13(e) (1993)].” Syllabus Point 2, Whiting v. Whiting, 183 W.Va. 451,
396 S.E.2d 413 (1990). 6. Before acircuit court may order the sale of marita
property, ether red or persond, in adivorce proceeding, it must first desgnate the property as maritd
property, determineits net vaue, and define eech party’ sinterest and the vaue of eech party’ srespective
interest in the property.

Maynard, Chief Justice:

Thiscaseisbeforethis Court upon apetition for awrit of prohibitionfiled by the petitioner,
Benny W. Evans, againg the respondents, the Honorable Andrew N. Frye, J., Judge of the Circuit Court
of Minerd County, VirginiaEvans Wendd| Evans and Hoyd Myers. Thepetitioner seeksto prohibit the
sdeof red and persond property as ordered by the respondent judge in adivorce proceeding between
the parents of the petitioner pending inthe Circuit Court of Minerd County. The petitioner daimsthat he
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and hisfather jointly own some of the property identified asmarital property by VirginiaEvansand ordered

to be sold by the respondent judge. We issued arule to show cause and now grant the writ.

VirginiaEvansfiled acomplaint seeking dissolution of her 37-year marriage to Wenddl
EvansonMay 15, 1998. During the divorce proceedings, the partieswere asked to identify thair red and
persond property for equitabledistribution purposes. Theasst schedulesand financid statementsfiled
by VirginiaEvansspedified that afarming/excavation bus nessoperated by her husband and her son, Benny
W. Evans was maritd property subject to equitableditribution. Upon learning of thisdam, Benny Evans
filedamationtointervene. Hedleged that heformed apartnershipwith hisfatherin 1991 by ora contract
andthat heand hisfather jointly owned and operated thefarming/excavation businessknown as* Wenddl
Evans& Sons” Hefurther dated that the busnesswas operated, in part, upon a133.25 ecretract of land

which they purchased together in 1995.

Benny Evan’ smoation to intervene was granted in April 1999, and he was ordered to
comply with al discovery requests. In August 1999, Virginia Evansfiled a petition for contempt
complaining that Benny Evans had not answered her discovery requests and had not produced any
documentation to support hisdam of ownershipintheWendd| Evans& Sonsbusness After consdering
the petition for contempt, the respondent judge ordered thet al of the property of the partiesbe sold if the

contested issueswere not resolved by October 15, 1999. Theissueswerenot resolved by thattime, and
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in November 1999, the respondent judge ordered that “dl persond property of the partiesdleged to be
inany way property of either VirginiaE. Evansor Wendd| W. Evans, or in partnership thereof, shall be
sold on December 11, 1999, unlessthe partiescan otherwiseagreeto settlether differencesinthedivison
of thered estate and persond property.” Subsequently, Benny Evansfiled this petition for awrit of

prohibition with this Court thereby preventing the sde scheduled to take place on December 11, 1999.

The petitioner contendsthat the circuit court had no jurisdiction to order the sale of the
parties assets becausethe matter had been referred to the family law master. Hedso contendsthat the
creuit court exceeded itslegitimate powersby ordering theproperty to besold without first dlassfying the

property as marital or nonmarital. For these reasons, he requests that awrit of prohibition be issued.

Initidly, wenotethat “[p]rohibition liesonly to restraininferior courtsfrom procesdingin
causes over which they haveno jurisdiction, or, in which, having jurisdiction, they are exceeding their
legitimate powers and may not beused asasubstitute for [apetition for gpped] or certiorari.” Syllabus
Point 1, Crawford v. Taylor, 138 W.Va. 207, 75 SE.2d 370 (1953). SeealsoW.Va. Code §53-1-
1(1923).

In determining whether to entertain and issuethewrit of prohibition for

casesnotinvolving anabsenceof jurisdiction but only whereitisclamed
that the lower tribunal exceeded itslegitimate powers, this Court will
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examinefivefactors (1) whether the party seeking thewrit hasno other
adequate means, such asdirect gpped, to obtain the desired rdlief; (2)
whether the petitioner will be damaged or prgudiced in away that isnot
correctableon gpped; (3) whether thelower tribunal’ sorder isclearly
erroneous asamétter of law; (4) whether the lower tribund’ sorder isan
oft repeated error or manifests pers stent disregard for elther procedurd
or subgtantivelaw; and (5) whether the lower tribund’ sorder raisesnew
and important problemsor issues of law of firg impresson. Thesefactors
aregenerd guiddinesthat serveasaussful garting point for determining
whether adiscretionary writ of prohibition shouldissue. Although dl five
factorsneed not be satisfied, it isclear that thethird factor, the existence
of clear error as a matter of law, should be given substantial weight.

SyllabusPoint 4, Sate exrel. Hoover v. Berger, 199 W.Va. 12, 483 SE.2d 12 (1996). Withthese

standards in mind, we now consider whether awrit of prohibition should be granted.

Webegin our andysisby first consdering the petitioner’ s contention thet the circuit court
did not revokethefamily law master’ sjurisdiction in accordancewith W.Va Code § 51-2A-10(b) (1999)
and thus, waswithout jurisdiction to sua sponte compel the sale of the parties’ assets. W.Va Code§
51-2A-10(b) provides:

Onitsown mation or upon motion of aparty, thedrcuit court may revoke

thereferrd of aparticular matter to afamily law meder if the family law

mester isrecusad, if the matter isuncontested, or for other good cause, or

If the matter will be more expeditioudy and inexpensively heard by a
circuit judge without substantially affecting the rights of parties.

According to the documents attached to this petition for awrit of prohibition, the petitioner
has not complied with the orders of the family law magter, and as aresult, the contested issuesin the

underlying divorce proceeding have not been resolved. 1n an effort to forcethe petitioner to cooperate,



VirginiaEvansfiled apetition for contempt in August 1999. Apparently, thedrcuit court foundthat it was
necessary to resume control of the case at that time so that the divorce proceeding could be brought toa

condusion. However, thedircuit court did not enter anorder revoking thefamily law magter’ sjurisdiction.

AsthisCourt has previoudy noted, “the powers possessed by afamily law master are
restricted to those conferred by statute.” Segal v. Beard, 181 W.Va. 92, 95, 380 S.E.2d 444, 447
(1989). Inthisregard, W.Va Code § 51-2A-10(b) providesthat acircuit court may revokethereferrd
of amatter to thefamily law madter in cartain indances. Asquoted above, the Satute authorizesadrcuit
court to revoke thefamily law master’ sjurisdiction for “good cause” or ”if the matter will be more
expeditioudy and inexpensively heard by acircuit judge].]” Pursuant to W.Va Code § 51-2A-10(b), the
jurisdiction of thefamily law master may be revoked by the circuit court sua sponte or upon motion of
apaty. Giventhefact that the petitioner had not complied with thefamily law master’ sorders and the
contested issueshad not been resol ved, we bdievethat “good cause’ existed for thedrcuit courtto revoke
thereferra of thiscaseto thefamily law master. However, wefind that the circuit court erred by not
enteringan order specificaly revokingthefamily law master’ sjurisdiction prior toassuming jurisdiction of

the case.

In addition, we find that the circuit court erred asamatter of law when it ordered the
parties assetsto be sold. Asnoted above, the petitioner assertsthat W.Va. Code § 48-2-13(a)(10)

(1993) doesnot permit thedircuit court to order thesale of red or persond property of unknown character
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andwhichisnot reasonably necessary to preservetheestate of theparties Thepetitioner further sates
that even if the sdle wasintended to preserve the edtae, it should sill be prohibited because therewas no

finding that the property ordered to be sold was in fact marital property. We agree.

In Syllabus Point 1 of Whiting v. Whiting, 183 W.Va. 451, 396 S.E.2d 413 (1990),
this Court held that:

Equitable didribution under W.VaCode, 48-2-1, et s, isathree-gep
process. Thefirst stepisto classify the parties property as marita or
nonmarital. Thesscond depistovaduethe marita assets. Thethird Sep
isto dividethemarital estate between the partiesin accordancewith the
principles contained in W.Va.Code, 48-2-32.

We further held in Syllabus Point 2 of Whiting that:

Unlessthe partieshave made ajoint stipulation or property settlement
agreament, under Rule52(a) of theWest VirginiaRulesof Civil Procedure
thedrcuit court isrequired to makefindings of fact and condusonsof law
initsfina order which reflect each step of the equitable distribution
procedure. The same obligationisimposed upon afamily law master
under W.Va.Code, 48A-4-4(d) [now W.Va. Code § 48A-4-13(€)
(1993)] .2

'W.Va. Code § 48-2-13(a)(10) (1993) provides:

When the pleadingsindudeaspeaific request for spedific property or rase
Issues concerning theequitabledivison of marita property, the court may
enter such order asisreasonably necessary to preservethe etate of ether
or both of the partieq|.]

ANV.Va. Code § 48-4-4 was amended and reenacted as W.Va. Code § 48A-4-13in
1993. The pertinent language now appears in subsection ().

6



In this case, no order was entered by either the circuit court or the family law master
dassfying the parties property asmaritd or nonmarital. Ingtead, ahearing washeld on August 5, 1999,
regarding the contempt petitionfiled by VirginiaEvans. At that time, the partieswere advised that if they
did not resolvethe contested issues, tharr property would besold at apublic sde. Thedircuit court further
dated that the case should proceed to itsconclusion with thefamily law master unlessfurther contempt
proceedings were necessary or the parties were not ableto reach an agreement regarding the marita
property. Because no agreement was reached by November 1999, the circuit court ordered that “all
persond property of the partiesaleged to bein any way property of ather VirginiaE. Evansor Wenddl|
W. Evans or in partnership thereof, shall besold on December 11, 1999, unlessthe partiescan otherwise
agreeto sttlethar differencesinthedivison of thered estate and persond property.” Thecircuit court
further ordered that dl proceeds from the sale be placed in an escrow account pending digtribution of the

funds between the parties as ordered by the family law master.

Asset forth above, our satutesand caselaw arevery specific with regard to the manner
inwhich equitabledigtribution isto be completed. Pursuant to W.Va Code § 48-2-32(d)(7)(E) (1999),
thecircuit court may “[o]rder asde of specific property and an gppropriate divison of the net proceeds
of suchsd€.]” However, beforethesdeisordered, W.Va. Code § 48-2-32(d)(1) requiresthe court to
“Idleterminethenet vaueof dl maritd property of theparties’ and W.Va Code § 48-2-32(d)(2) requires
the court to “[d]esignate the property which conditutes maritd property, and definetheinterest thereinto
which each party isentitled and the vaue of their respectiveinterest therein.” Thus, beforeacrcuit court

may order the sale of marital property, either rea or personal, inadivorce proceeding, it must first
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desgnatethe property asmaritd property, determineitsnet vaue, and define each party’ sinterest and the

value of each party’s respective interest in the property.

Inthiscase, thereisno indication that the arcuit court hasfollowed this procedure. Even
though the petitioner refused to comply with thefamily law master’ sdiscovery orders, thecircuit court
cearly erred asameatter of law and thus, exceeded itslegitimate powers by ordering the parties assatsto
besold prior to dassfying the property asmarital or nonmaritd, establishingitsvaue, and determining the
paties interestsinthe property. Moreover, therewas no determination of whether the petitioner hasan
ownership interet in any of the property. Accordingly, this metter isremanded to the circuit court ether
for referrd to thefamily law master or for entry of an order revoking the family law magter’ sjurisdiction
and theresfter, determine and rule upon the equitable digtribution of the parties’ assetsin accordance with
the principles enunciated herein, including a determination of whether the petitioner has an ownership
interest in the property.® Therefore, the writ prayed for is granted.

Writ granted.

\Wenotethat the petitioner indicatesthat the 133.25 acretract of land uponwhichthe
Wenddl Evans& Sonsbusinessoperatesissecured by adeed of trust. 1nthe event that thisproperty or
any other property of the partiesisordered to be sold a ajudicia sale, theinterests of any lienholder or
creditor should be protected with appropriate notice and/or joinder.
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