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| writeto say that | am troubled by the futureimplications of the mgority’ sopinion. While
| do concur with remanding thismétter to the drcuit court, | am uncartain asto the messagewe are sending.

Thedrcuitjudgeinthiscasewent to great lengthsto protect thewdfare of avery troubled
family. Themoather isadrug addict; thefather committed acrimedlegedly to“feed hisfamily.” Themother
isinand out of rena; thefather issuck inafederd prison until theend of theyear. Andinthemiddle, two
young children are growing up very quickly.

Inlooking at the factsin this case the judge did the best he could with the Stuation as
presented to the court. It gppearsthat the mother is so wrapped up in her addiction that she does not
providecarefor thechildren. Thefather, however, ssemstoregret hisactionsandissrugglingtomaintain
ardaionship with the children. Heregularly vistswith the childreninaprison visting room, playswith
them, talks andinquiresabout their well-being. Beyond that, thereisn't much he can do from the confines
of prison except count the days.

Thedircuitjudge placed thechildrenin thelegal custody of the Department of Hedlth and
Human Resources (* DHHR”), but provided both parents with an improvement period, with thefather's
to begin after heis released from prison.

ThisCourt and the L egidature haverepeatedly urged the DHHR to bring abuseand neglect

ca=stoaquick conduson, and | agreewiththis. But exactly how aprison sentence-- evenalbrief one--
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fitsinto the concept of abandonment of children by aparent hasnever been considered by thisCourt. The
DHHR isadvocating for aclean, sharp rule: Becausethefather voluntarily committed acrime, he
voluntarily “abandoned” thechildren. Because heabandoned the children, hefitswithin theabbandonment
portion of the abuse and neglect satutes, and should have hisparentd rightsterminated. TheDHHR
basically arguesthat incarceration, ipso facto, requires aparent’ srightsto raisetheir childrento be
automatically terminated.

The Legidature has crafted broad guiddinesfor the DHHR and for the circuit courtsto
follow indeciding whether to terminatethe“ parenta rights’ of aparent. However, nowherein these
guidelinesis“criminal incarceration” mentioned.

Themgority opinion rightly rgectsthe DHHR' s premise that incarceration of aparent
should cdll for anautomatic termination of parentd rights. And | agree. Themgority datesthat aparent’s
Incarceration might beafactor to consder indeciding whether DHHR can take custody of achild, and
even afactor in determining whether to entirdly terminate any parentd rights. But it cannot bethe sole
factor, asthis case demonstrates.

Whileadircuit court should not deay or drag out aparent’ simprovement period, thetrid
judge should not betripped of theright to fashion asolutionin these casesthat addressesthe ultimate best

interests of achild -- even if it means waiting for a dad to conclude a brief prison stint.

‘Crimind defense attorneys should, heresfter, warn their dients of the holding in this caseif they
haveyoung children. By pleading guilty to acrime, adefendant may not only begiving up hisfreedom, and
maybehisright to vote, own agun, get ahunting or fishing license, but adefendant now may dso, insome
circumstances, have their parental rights terminated and lose their right to parent his child.

2



| agreewiththemgority’ sreturning of thiscaseto thedrcuit court for find digpostion. But
| do not agree that we should dictate the outcometo thecircuit judge. Thecircuit judgeinthiscasehas
demondrated asrong desireto protect theinterests of both thechildren and the parents. Thefather has
repeatedly indicated heiswilling and ableto parent hischildren -- hisonly impediment isardatively short
federa sentence. If thedircuit judge believesthat this parenting arrangement deserves achancefor the
benefit of the children, this Court should not second guess the judge and arbitrarily say otherwise.

Thegod of abuseand neglect proceedingsisto protect children from severephysicd and
emotiond trauma, and to provide every child withlongterm gahility. Whilewemay not beadleto provide
every child with the perfect, white bread, cookie-cutter childhood replete with stcom-like suburban
experiences, the court system must fashion asolution that provides protection for children, with a
reasonable opportunity to reach adulthood safely andin asgood physica and mentd hedth aspracticable.
And thisopportunity may indude permitting afather who hasbeen incarcerated for acrimeto continueto
parent his children.

| am troubled that the mgority’ sopinion might beread asgiving direction to the circuit
court to Smply terminate both parents rights. | would hopethat the circuit judgein thiscasewill again
carefully examinetheinterests of the children and the parents, and again tekewhatever action he deems
tobeinthebest interestsof the children, evenif it meansrepeeting the court’ sruling that thefather’ srights
not be terminated. Termination of the rights of the parents should be the answer only when other
alternatives have failed.

With this caution, | concur.

| am authorized to state that Justice McGraw joins in this concurrence.
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