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Themgority opinion setsforth equitably compdling facts, and doesagoodjobin crafting
excdlent syllabus points. Then it gppliesthe good factsto the good law, and ends up with abad result.
Thereisonly one explangion for such aresult -- thewish of the mgority not to “underming’ aloca schoal
board that is bent on “zero-tolerance,” regardless of the equities and the law.

Lagt year, | hed the honor to attend acommunity forum on school violence sponsored by
Senator Robert Byrd at West VirginiaUniveraty. At that forum, welearned from expert after expert --
and from our own state’ s teachers -- that an inflexible zero-tolerance policy is counter-productive.

What we heard iswell summarized in arecent artidefrom the ABA Journal thet | include
asan gopendix. 1 amglad to havethelaw that the mgority has propounded. | wish that the mgority hed
goplied thelaw of thiscaseto thefactsof thiscase. And | am sorry that J. M. mugt suffer because this
Court was unwilling to right the wrong of the Webster County Board of Education.

Accordingly, | concur inthesyllabusof themgority opinion, but | dissent totheopinion’s

conclusion.



APPENDIX

ZERO TOLERANCE, ZERO SENSE

School violenceisahot-button issue, but are drict, inflexible policiesthe answer? Some say yes, while
othersinsist that all-or-nothing punishments merely alienate students.

BY MARGARET GRAHAM TEBO

Six-year-oldscarrying weapons, seventh-graderstrafficking indrugs, high schoolersmaking terrorist
threats.

A quick glance at the headlinesthese days might lead oneto think that American public schoolshave
become dangerous, violent places. Inredity, thestories behind those headlines sometimesyie d less-than-
disturbing facts.

The"wegpon' brought by thesx-year-old wasaplastic knifein hislunch sack, put thereby agrandmother
who wanted him to be ableto oread hispeanut butter. The"drugs' traded by the seventh-graderswere
Midol teblets The"terrorig threat” by the high schooler was anill-concalved campaign podter for asudent
council candidate that attempted to parody the movie Speed.

Nationwide, datisicsgathered by the Judtice Policy Indituteand the U.S. Department of Education show
that crimeof al sortsisdownat public schoolssince 1990--some studies say by asmuch as 30 percent.
Lessthan 1 percent of dl violent incidentsinvol ving adolescents occur on school grounds. Indeed, achild
is three times more likely to be struck by lightning than to be killed violently at school.

Stll, fueed by media hype, fear of the unthinkable and perhaps even abit of guilt, more parents are
demanding that school boards implement strict policies to deal with kids who step out of line.

So-called zero-tolerance policies being implemented across the country are snaring large numbers of
regular kids in broad nets designed to fish for troublemakers.

No current datigticsareavailableon thenumber of public school gudentswho areareformdly disciplined
or prosecuted for wrongdoing. But aninformal discusson recently during aseminar for attorneyswho
represent children showed a sharp increase in the number of clients seeking counsel over perceived
injustices in school discipline.

The seminar, ponsored by the ABA Juvenile Justice Center, included aprogram on schooal officias
extreme and even bizarre reactions to student mishbehavior in the wake of the Columbine shootings.
Examples cited included the plastic knife and Midol cases.

"l was overwhdmed by the reponse from attorneys from acrass the country who were experienaing anew
waveof thesecases," said Kim Brooks, executivedirector of the Children'sLaw Center of Kentucky, who



gpoke at the seminar. " Our office has been inundated with these, too. It'sgonein cycles, after amgor
incident that gets significant media coverage.”

Deepening Chasm

Kidswhaose misbehaviorsin the past would have occasioned ord reprimandsfrom ateacher or perhaps
atriptothe principa'sofficeare now being label ed athresat to school safety. And, thosevery samekids-
will-be-kidsincdentsare now prompting punishmentsranging from suspensonto expulsontoreferrd to
the juvenile court system for behaviors that even the schools agree do not actually compromise safety.

Theresultisagrowing aienation between theadministratorswhoimplement thepoliciesand thekidsthey
are trying to protect.

"Zerotolerance does away with theentire concept of innocent until proven guilty,” says Catherine Krebs,
an atorney with the Children'sLaw Center in Boston. "Our job asadultsisto help kidslearn from their
mistakes, not to throw them out of school and say, "That's the end of it." " Krebs notes that in
Massachusetts, students expelled from public school lose their right to a public education permanently.

What becomes of kids of whom the sysem washesits hands? Many turn to gangsand arime, Sncewithout
ahigh schoal diploma, legitimate jobs are nearly impossble to get. And even kidswho haverardy been
introuble before ther run-in with zero tolerance seem to be getting amessage that mistakes of youth will
not be tolerated and second chances are rare.

"Themessagethat kidsaregetting is, 'Our main enemy isamong usand it isour children,' " saysBermardine
Dohrn, director of the Children and Family Jugtice Center & Northwestern University Schoal of Law. "Our
whole god should beto hold onto them until they grow out of it, not look for more and morewaysto get
rid of kids."

But heping kidsto learn from mistakes often takes aback seet to law-and-order concerns. And, say some
lawyers, psychdogigsand parents, the harshness of the pendltiesfor ssemingly innocuous offensesis often
fuded lessby genuine safety concernsand moreby fear of lawsuitsfrom thosewho might alege unequd
treatment.

" Schoolsare confusing equd trestment with equitabletrestment,” says Dohrn. “Kidsin middleschool and
high schoal caremosgt about fairmess. When they seetwo studentswhose 'offenses arevadlly different being
treated exactly the same, that sense of fairness is obliterated and replaced with fear and aienation.”

Weexpect kidstolearnto makedifferentiationsof degreeon varioustypesof mattersinthar school work,
points out Diane Fener, aprivate lawyer in Virginiawho represents children. And children are dbleto
understand that there is a difference between being treated equally and being treated fairly.

"Kidsare not going to repect teachers and adminigtrators who cannot gppreciate the difference between
aplastic knife and a switchblade," says Fener.



And theideathat treating everyonethe samewill protect the school from lawsuitsmay proveto be
misguided aswdll. Some parentswho bdlievethat their childrenweretreated too harshly asaresult of dl-
or-nothing policies have considered lawsuits to attempt to restore their children's reputations.

Stll, inthefew casesacrassthe country inwhich parentshavetried to chdlengeaschool board'sdecisons
regarding expulsion, courts have cons stently found that such decisions are amatter for the board's
discretion.

Theonly requirement gppearsto beminima due process, which the courts havefound can besatisfied by
merely holding a hearing at which the student and parents are given an opportunity to speak.

Except in caseswherethe sudent has been shown to be covered by the Americans With DisabilitiesAct,
courts have gopeared extremdy reluctant to invade theterritory of school authoritiesto make disciplinary
decisions.

Board Oversteps Bounds

One exception isa1999 Pennsylvaniacasein which the court found that the school board exceeded its
authority in adopting a zero-tolerance policy that resulted in the expulsion of a seventh-grader for
possessonof aSwissArmy knife. Thecourt said that under Pennsylvanialaw, the superintendent of each
schoal didrict isvested with discretionary power to overturn expulSon decisons based on the individud
facts of the case.

By adopting azero-tolerance policy that denied the superintendent the ability to review theexpulsion
decison, the school board exceeded its authority, the court said in overturning the expulson. Lyonsv.
Penn Hills School District, 723 A.2d 1073 (Commonwealth Court of Pennsylvania).

Onefamily that consdered alawsuit, but rg ected thenotion becausether attorney said it wasunwinnable,
Isthe Heitners of suburban Cincinnati. Eighteen-year-old DanaHe tner wastheleading candidate to be
vaedictorian of hisclassat MadeiraHigh School last fal. Then the straight-A student decided to make
some campaign posters for his girlfriend's run for student council.

One of the posterswasintended to be aspoof of the movie Soeed, inwhich abusisrigged so that once
driven above 50 mph, the buswill explodeif the gpeed drops bel ow that threshold. The bomber demands
aransom to deectivate the bomb, to be ddlivered to acertain doctored receptacie near asubway sation.
Hetner made ahand-lettered black and white campaign Sgn and hungitinagal in the boys washroom
at the school. The sign read:

"Thereisabomb in thisreceptacle. If the weight on the seat goes over 50 pounds, the bomb will be
activated. Onceactivated, thisreceptadewill blow upif theweight put upon it ever goes beow 50 pounds.
Theonly way to get off the seet sefely isto scream asloud asyou canthat you will votefor Robin Cox in
the coming e ection and then depost one billion dollarsin the nearest mail container with aholein the
bottom that connects the container to a not yet completed underground subway."



When schodl offididslearned that the poster was made by Heitner, they knew that no genuine threet was
intended, according to Michee Humme, superintendent of theMadeiraCity Schools. Officidsquickly
decided that no evacuation of the school was necessary, and the mgority of sudentswerenever even
aware of the incident.

However, Heitner and Cox were both charged by the school board with making terrorigtic threets—-a
finding that carries a mandatory suspension penalty under the school's zero-tolerance policy.

"Under datelaw, every didrictin Ohioisrequiredto haveazero-tolerance policy and to employ it without
exception,” says Hummel. "Dana knew or should have realized that this was not a smart thing to do."

Hetner and Cox were both sugpended from schoal for 10 days. Neither was dlowed to receive credit for
any schoolwork assigned during thelr suspension. Asaresult, Heitner'sgradesfor thefirst quarter dropped
ggnificantly. In caculus, normaly one of hisbest classes, hereceived aD because he missed an exam
during the suspension.

Asareault of thegrade drop, he now expectsthat hewill lose hisvaedictory statuscome graduation in
June. Inaddition, hewas required to disdose on some of his college gpplicationswhether he hed ever been
suspended from school . Heis uncertain whether histruthful answer will prevent hisadmisson to some
colleges.

Hetner and hisparentssay they don't understand why adisciplinary incident should bedlowedto havean
impact on his grades.

"I dill don't think it was any big dedl,” Hetner says. "But if | hed to be punished, make mewrite an essay
or do some community service. Why changethegrades| earned to reflect something other than redlity?
| am not aD student in calculus. | aced every assignment.”

But Hummd saysthepolicesareonly effectivewhen thingsthat arehighly vaued--such asgrades—-are at
dake, and that anything lesswould not be adeterrent. In addition, she says, Haitner was not denied any
learning opportunities because he was required to compl ete the ass gnments that he missed, and was
allowed to consult with his teachers about class lectures he did not attend.

"I would personally be hgppy to write aletter of recommendation on behaf of Danasadmisson to any
college or university,” says Hummel. "But rules are rules, and he knew better."

Heitner countersthat he did not consider hissignto beathrest, and had no idea at thetimethat others
would see it asaviolation of the rules.

The superintendent's acknowledgment thet Heltner's podter was never conddered abonafidethreet raises
the question of just what zero tolerance is designed to protect, or promote.

Underlying Problems Overlooked



Parentstend to think of zero tolerance as kegping gunsand drugs out of their schoolsand away from thelr
kids But that assumption failsto acknowledge the obvious: Kids such asthe shootersin Littleton, Colo,,
Paducah, Ky., and Springfield, Ore., would not have been deterred from their shooting sprees by the
exigence of azero-tolerance policy. Indeed, even before the term was coined, virtudly every school
already had a strict policy that prohibited weapons on school property.

Rather than safeguarding the good kidsfrom the bad, zero tolerance ssemsto be aconvenient catchphrase
for schoolsunableor unwilling to prevent school violenceby identifying and counsding a-risk sudents
beforethey turn violent. All of the recent school shooters showed some sgns of ether repeeted violent
fantadesor of detectable mentd illnessmonthsbeforethar crimes, and yet they scarcdly recelved even
rudimentary evaluation or counseling.

And, under zero-toleranceinitiatives, some sudents arelessinclined to confide in teachers or school
counsdoarsfor themsdvesor friendswho may need intervention, out of feer that they will be punished rather
than helped, says Irwin Hymean, aprofessor of school psychology and director of the Nationd Center for
Corpora Punishment and Alternatives at Temple University.

Suchwas apparently the casewith amiddle-school sudent inVirginiarecently, whotalked asuicidal
dassmateinto rdinquishing aknifethat she planned to useto kill hersdf. Rather then turning the knife over
toschoadl offiads, theboy kept itin hislocker, planning, hesad later, to giveit to hismother or tothegirl's
family.

Instead, when the knife was found in hislocker, he was suspended for possessing awegpon on school
grounds. Theboy later told atdevison reporter thet hewas afraid hisfriend would bein troudleif heturned
in the knife, and he wanted her to get counseling, not punishment.

Andtherearedozensof Smilar goriesplayed out on the nightly newsacrossthe country. A second-grader
who accidentally grablbed her mother'slunch bag containing astesk knifewas disciplined despite turning
the bag over to her teacher as soon assheredized her mistake. A middle-schooler who shared her asthma
inhaer on the school buswith aclassmate experiencing awheezing attack was suspended for drug
trafficking. An eighth-grader was handed over to juvenile authoritiesfor dlegedly making an off-color joke
about the Columbine incident to a classmate. The student spent 26 days on home confinement.

But when employed with common sense, zero-tolerance programs can improve school systems, saysCdia
Lose, assgtant director of public affairsfor the American Federation of Teachers, thelargest teachers
union in the country.

"Wearevery supportive of zero tolerancefor violent offenses-guns drugsand thelike" saysLose "But
when schoolsgart trying to use zero tolerance to enforce dl sortsof disciplineissues, such astardinessor
possession of baby aspirin, the message gets lost."

Zero tolerance has had a positiveeffect, though, inthat it has spurred school districtsto clarify and
communicatethar palidesfor wegpon andillegd-drug offenses Before, the punishmentswere not dways

6



clear, according to Lose Many schoal digtrictseither had nowritten policy or hed policiesthat smply sad
certain itemswere banned, but failed to put students on notice of the punishment. Consequently,
enforcement was spotty and inconsistent.

Now, saysL ose, astudent hasavery clear messagethat items such as Boy Scout knivesarenot to be
brought to school, evenif needed for aScout meeting later intheday. Still, schoolsneed to take motives
Into condderation when determining punishments. In court, judges generaly consder whether alegd
violaionisinadvertent or intentiond when determining the severity of the sentenceto bemeted out. A solid
zero-tolerance policy must also make the severity of the punishment fit the offense, L ose says.

"School isredly the sefest place akid canbe” she says. "We have aresponghbility to makeit assafeas
it can be. But zero tolerance can't mean zero common sense.”

Three-tiered Approach

Texasisone gaewith aninnovative goproach to zero tolerance. There, legidation satsout threeleve s of
violationsand the appropriate responses, saysJohn Cole, president of the TexasFederation of Teachers.
Atthemod seriousleve arefour offensesthat merit expulson: bringing agun, bringing aknifewithablade
long enough to reach the heart, bringing drugs the nature and amount of which would condtitute afelony,
and aggravated assault. Studentsexpelled for thesereasonsare required to attend acounty dternative
school.

At the second levd, offensesind uding Smple assault, misdemeanor drug possession, use of dcohol and
afew other violaionsnet the sudent atemporary remova from school. Studentsarerequired by satelaw
to attend an aternative education setting in their own school district and are required to complete their
normal school work.

At thelowes levd are offensesfor which schodl officids have discretion to determine the severity of the
offense and the punishment.

But someeducators say they are aready overburdened with the socia problemsthat studentsbring to
school, and to chargethem with determining which incidents pose genuine threatsand which do nat is
beyond the realm of their capabilities. At least some juvenile law experts agree.

Krebs of the Children'sLaw Center, advocatesreferras of questionable sudent incidentsto independent
decison-makers, generdly psychologisisor otherstrained to ded with adol escent behavior. Hyman agrees
that more psychological services are needed. But where would the money come from?

"We're turning our schoolsinto apolice date. Use some of the fundsthat are going for police officers,
cameras and all of that,” says Hyman.

And, get sudentsthemsdvesinvolved, saysDohrn of Northwestern University. Peer-review panelsare
particularly effectivefor transgress onssuch astechnica violationsof school policy, shesays That way,
the students themselves can investigate the complexities of the situation and devise solutions.



Dohrn citestwo badc principlesthat she bdieves are key to semming violence and reverang thetrend
toward overzed ouspunishment in schools: No child should be deprived of an education, and al school
disciplinary measures must be fair, equitable and individualized.

Among her recommendations:

* Create high-quality alternative schools to accommodate students who must be expelled.

* Keep schools open until 6 p.m. for extracurricular programming.

* Use peer juriesto hear disciplinary cases.

* Set up smdler schoolswheredl sudentsareknown to adultsin charge. (This has been accomplished
even in some large urban areas simply by breaking large high schools into smaller units.)

* Remove guns from children’s environments.

InHorida, apilot program guarantees confidentidity to any student who approachesacounsel or with
concernsabout safety or apotentia violation of school policy. Studentsare promised thet investigations
will seek to provide help to those in need first, with discipline used as alast resort.

"Insurance companies do seminarsfor employersabout how to identify and avoid problemsa work. We
should be doing the same for people who ded with kids" says children'slawyer Fener. "We know what
works. Let's put the emphasis--and the money--there."

Margaret Graham Tebo isa legal affairsreporter for the ABA Journal.



