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SYLLABUSBY THE COURT

1. “Inreviewing chalengesto findings made by afamily law madter that dso were
adopted by acircuit court, athree-pronged standard of review isgpplied. Under these circumstances, a
fina equitabledidribution order isreviewed under an abuse of discretion sandard; the underlying factud
findingsarereviewed under adearly eroneoussandard; and questionsof law and datutory interpretations
aresubjecttoadenovoreview.” SyllabusPoint 1, Burnsdev. Burnside, 194 263, 460 S.E.2d 264
(1995).

2. “When there hasbeen ajudicid determination of paternity, the paternd parentis
required to support hischild under Code, 48A-6-4 [1995].” Syllabus Point 2, Porter v. Bego, 200
W.Va. 168, 488 S.E.2d 443 (1997).

3. “* Attributedincome meansincomenot actualy earned by a parent, but whichmay
beattributed to the parent becauseheor sheisunemployed, isnot working full time, isworking below full
earning capacity, or hasnon-performing or under-performing assets. Code, 48A-1A-3(a) [1997].
Attributed income consistsaf moneyswhich asupport obligor should haveearned hed heor shediligently
pursued reasonabl e employment opportunities, or reasonably utilized, applied, or invested hisor her
assets.” Syllabus Point 4, Porter v. Bego, 200 W.Va. 168, 488 S.E.2d 443 (1997).

4, A family law madter or circuit court may attribute incometo aparent when there
Isevidencethat the parent has, without ajudtifiable reason, voluntarily acted to reduce hisor her income.

Insuchdrcumstances, afamily law magter or circuit court should attributeincomebased upontheparent’ s

past earning history or earning capacity. However, if the parent’ s past earning history or capacity cannot



be determined, then thefamily law master or drcuit court may, a aminimum, atributeincome at thefederd
minimum wage level.

5. Code, 48A-1A-3(0)(2) [1997] pronibitsafamily law mester or adrcuit court from
attributing incometo aparent who isproviding care required by the children towhom the partiesowe a
joint legd responsbility for support when those children are of preschool age, are handicapped or
otherwise in a situation requiring particular care by the parent.

6. A family law master or circuit court may not attributeincometo aparent whois
unemployed or under-employed because the parent has chosen to devote timeto care for children
(including thosewho are above pre-school age or those to whom the parties do not owe ajoint legd
responghility for support) under crcumstancesin which areasonabdle, amilarly-Stuated parent would have
devoted timeto carefor the children had thefamily remained intact or, in casesinvolving anon-marital
birth, had a household been formed.

7. Whenafamily law magter or adrcuit court, intheexerase of discretion, chooses
to attribute incometo a parent who isproviding careto children, there must be afull explanation onthe
record why itisinthe best interests of the children that the parent be employed rather than providing care

to the children.



Starcher, Justice:

Inthispaternity action gppeaed from the Circuit Court of Wood County, we are asked
to examinewhether adircuit court erred in itsdecigon to atribute incometo the child' sfather, or erred in
Itsdecigon not to attribute incometo the child’ smother. Assat forth be ow, wefind no error and affirm

the circuit court’ s decision.

l.
Facts & Background

Thechilda issueinthiscasg, Tiffany J,'wasborn March 22, 1989. At that time Tiffany’'s
mother, gppellee VirginiaAnn Stump, wasonly 15 yearsold. Tiffany’ sfather, gppellant Robert Lee
Gibson, was 25 years old and married to another womean. Tiffany was gpparently born asaresult of one
act of sexual intercourse.

After Tiffany’ s1989 birth until approximately 1992, appdlant Gibson worked in West
Virginia. 1n 1992, the gppellant moved to Foridato find employment. Whilein FHorida, the gppelant
contendsthat he suffered asevereleginjury that kept him fromworking. Then, in 1993, the appdlant
moved to McKeesport, Pennsylvaniato strip motors and perform demolition work. The appelant has

since acquired a skill in demolition work and is now fully employed.

Duetothesendgtivenaureof thefactsinvolvedinthisapped and our effortsto protect the privacy
of thechildinvolved, weadhereto our usud practiceof utilizing theinfant’ slagt initidsrather than her full
surname. See, e.g., InreTiffany Marie S, 196 223, 226 n. 1, 470 S.E.2d 177, 180 n. 1 (1996).

1



OnMarch 12, 1998, the Bureau of Child Support Enforcement filed theingant actionon
behdf of the appeleeto determine paternity and establish child support againgt the gppelant. Genetic
testing of the gppdlant’ sblood indicated to a99.8% probability that the gppdlant was Tiffany’ sfather.
After ahearing was held before afamily lawv medter, the circuit court entered an order on April 16, 1999,
adjudicating the appdllant asthefather of Tiffany. Based upon thegppellant’ ssdary at thet time, theorder
required the appellant to pay the appellee $428.00 per month as child support.

Additiondly, the circuit court found that the gppellant was required to reimburse the
Department of Hedlth and Human Resourcesfor $7,839.00 in AFDC benefits paid for the child between
1993 and 1997; $1,510.36 for medica expenses; and $261.00 for the cost of the paternity testing.

Ladly, thecircuit court conduded thet the gppe lant should berequired to pay pagt, unpaid
child support to the gppellee. Because the gppelant hed worked sporadicaly, and did not have complete
work or sdlary records, thecircuit court attributed incometo the gppe lant for severd yearsof thechild's
life. Based upon acombination of attributed income and the appel lant’ stax returns, the circuit court
ordered the appellant to pay to the appellee $14,263.05 in past child support.

The appellant now appeal s the circuit court’s April 16, 1999 order.

.
Sandard of Review

Inthispaternity proceeding, weareaskedto review thefindingsand concdlusonsmeade by

adrcuit court asaresult of hearingshdd by afamily law mager. When adircuit court adoptsthefamily



law magter’ srecommendationswe gpply the three-pronged Sandard of review et forth in Syllabus Point
1 of Burnsidev. Burnside, 194 263, 460 S.E.2d 264 (1995):

Inreviewing chdlengesto findingsmede by afamily lav magter that o
were adopted by acircuit court, athree-pronged standard of review is
aoplied. Under thesecrcumstances afind equitabledidribution order is
reviewed under an abuse of discretion andard; the underlying factua
findingsare reviewed under acdearly erroneous dandard; and questions
of law and statutory interpretations are subject to a de novo review.

In accord, Syllabus Point 1, Porter v. Bego, 200 W.Va. 168, 488 S.E.2d 443 (1997). With this

standard of review in mind, we examine the arguments raised by the appellant.

1.
Discussion
A.
Attribution of Income to the Appellant

Theagppdlant inthiscase doesnat directly disoute hisfuture obligationto pay child support

for Tiffany.? “When there hasbeen ajudicid determination of paternity, the paternd parent isrequired to

*The appellant does contend that hewas not given an opportunity to challengethe genetic blood
test resultsshowing thet, to a99.8% probability, hewasTiffany’ sfather. However, Code, 48A-6-3 (8)(4)
[1997] requiresthat such objectionsto theresultsof any blood testing must befiled with the family law
master, in writing, within 30 days of the filing of the test results. That statute states:
(4) When aparty desresto chalengethe results of the blood or tissue
tesgsor theexpert’ sandyssof inherited characterigtics, heor sheshdl file
awritten protest with thefamily law master or circuit court or withthe
divisonof child support enforcement, if gppropriate, withinthirty daysof
thefiling of such test results, and serve acopy of such protest upon the
other party. Thewritten protest shall befiled & leadt thirty daysprior to
any hearing involving thetest results. The court or the child support
enforcement divison, upon reasonablerequest of aparty, shdl order that
additiond tests be made by the samelaboratory or another |aboratory
(continued...)



support hischild under Code, 48A-6-4[1995].” Syllabus Point 2, Porter v. Bego, 200 W.Va. 168,
488 SE.2d 443 (1997). Instead, the gppellant challengesthe mode used by thefamily law master and the
dreuit court in computing his past child support obligation. The gppdlant arguesthat the arcuit court erred
in atributing incometo the appellant for the years 1990 to 1992, when the gppellant contends he was
disabled and/or unable to be fully employed.

A drcuit court beginsitsca culations of theamount of any child support obligation based
upon both parents grossincome. “Grassincome’ meansal earned and unearned income, Code, 48A-

1A-19(a) [1999], and includes attributed income. Code, 48A-1A-19(b)(5) [1999].

?(...continued)

within thirty days of the entry of the order, at the expense of the party

requesting additiond testing. Cogsshdl be paid in advance of thetesting.

Whentheresultsof theblood or tissuetestsor theexpart’ sandysswhich

show addigicd probahility of paternity of morethan ninety-aght percent

are confirmed by the additiond testing, then theresultsareadmissible

evidence which is clear and convincing evidence of paternity. The

admission of theevidence createsapresumption that themantestedisthe

father.
Wefind no suchwritten chalenge or protest to thetest resultsin therecord, nor do wefind any dternative
test resultsor expert reportswhich might have cdled theinitia test resultsinto question. Wefind, therefore,
that the appellant’ s objections to the test results were waived, and decline to address this issue.

*Thedircuit court atributed income to the gopellant, a minimum wage, for the period from 1990
tomid-1997. Thedircuit court attributed incomefrom April 1, 1990 to March 31, 1991, &t the federd
minimum wage of $568.84 per month; from April 1, 1991, until September 30, 1996, at $629.17 per
month; and from October 1, 1996 until June 30, 1997, at $696.21. Since July 1, 1997, the gppdlant’s
child support obligation was cd culated based upon theincome sharesformulaenacted by the Legidature,

Wenotethat after 1993, the gppdlant’ stax recordsindicate thet hewasgainfully employed doing
demoalition work a awage subgtantialy above minimumwage. It therefore gppearsthat the appdlant
recaived ahuge* bresk” inhischild support obligation when thefamily law master attributed only minimum
wage income for the period from 1993 to 1997.
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Our semind case on the definition of attributed incomeisPorter v. Bego, 200 W.Va
168,488 SE.2d 443 (1997). After carefully examining the Guiddinesfor Child Support” enacted by the
Legidature, and examining the pre-Guiddinesrulescontained in the Code of Sate Regul ations, we set
forth the following definition in Syllabus Point 4:

“Attributed income’ meansincome not actudly earned by aparent, but which

may be attributed to the parent becausehe or sheisunemployed, isnot working

full time, isworking below full earning capacity, or hasnon-performing or under-

performing assets. Code, 48A-1A-3(a) [1997]. Attributed income congsts of

moneys which asupport obligor should have earned had he or she diligently
pursued reasonable employment opportunities, or reasonably utilized, applied, or
invested his or her assets.

We delermined in Porter v. Bego that acourt or family law master may aitribute income
in those Stuationswhere aparent, who isobligated to pay support, voluntarily and without cause reduces
hisor her employment income. In such crcumdatances, the court or family law master may etablish thet
parent’ sgrossincomeat aleve smilar to hisor her previousincome, or a aminimum, wheat theobligor
could earn working 40 hours per week at the federa minimumwage. 200 at 175, 488 SE.2d a 450.
Additiondly, “[i]f, for reasonswithintheir control, the obligated parent fail sto reasonably usehisor her
asts (other than the parent’ sprimary residence) in amanner so tha the assetsare likely to produce an
average or reasonable economic return, then the court or family law master may attribute reasonable
investment income for the asset.” 1d.

Code, 48A-1A-3(b) [1997] setsout the three-part test that acourt or family law master
must consider in deciding whether to attribute employment income:
(b) If anaobligor: (1) Voluntarily leavesemployment or voluntarily dters

hisor her pettern of employment so asto be unemployed, underemployed
or employed below full earning capacity; (2) isabletowork andis
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avalladlefor full-imework for whichheor sheisfitted by prior training or
experience; and (3) is not seeking employment in the manner that a
reasonably prudent personin hisor her drcumstanceswould do, thenan
dternative method for the court or madter to determinegrossincomeisto
attribute to the person an earning capacity based on hisor her previous
income. If theobligor’ swork higory, qudifications, education or physca
or mental condition cannot be determined, or if thereisan inadequate
record of the obligor’ s previousincome, the court or master may, asa
minimum, base attributed income on full-time employment (&t forty hours
per week) at thefederd minimum wagein effect at thetimethe support
obligation is established.’

Accordingly, afamily law master or circuit court may attribute incometo a parent when thereisevidence
that the parent has, without ajustifiablereason, voluntarily acted to reduce hisor her income. Insuch
crcumdgances, afamily law master or circuit court should aitributeincome based upon the parent’ spast
earning history or earning capacity. However, if the parent’ s past earning history or capacity cannot be
determined, then thefamily law magter or circuit court may, at aminimum, atributeincome a thefedera

minimumweagelevd. “However, oncetha parent demondratesthey arediligently seeking employment as

*Thisstandard is similar to that found in the Code of Sate Rules, which was gpplied to cases
adjudicated prior to the L egidature senactment of the Guiddinesfor Child Supportin1997. 78C.SR.
8§ 16 states, in part:

4.1.2. If acourt or master determinesthat alimitation onincomeisnot
judifiedinthet it isaresult of asdf-induced declineinincome, arefusal to
occupy timeprafitably, or anunwillingnessto acogpt employment and ean
an adequate sum, the court or master may consder evidence establishing
the support obligor’ searning capacity inthelocd job market, and may
attribute income to such obligor.

4.1.3. Asandtearnativeto themethod of determining attributed income
provided for in subdivison 4.1.2, where asupport obligor isremarried
andisunemployed, underemployed or is otherwise working below full
earning capadity, the court or master may &ttribute income to the support
obligor in an amount not to exceed that which could bederived by the
obligor from full-time employment at the current minimum wage.
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would areasonable, prudent person, Code, 48A-1A-3[1997] permits the law master or court to
recons der whether to attributeincometo the parent.” Porter v. Bego, 200W.Va a 176, 488 SE.2d
at 451.

We made absolutely clear in Porter v. Bego that “[w]hether a parent has reduced ther
income ‘without cause isnecessarily afact-based determination that will change on acase-by-case basis™®
Wetherefore examinethefacts presented bel ow to determinewhether the circuit court was clearly wrong
in attributing income to the appellant.

The gppdlant argues here, and argued bel ow, that he has only a9th grade education, and
only 5th gradereading skillsdueto alearning disahility. Until the gopellant wasemployed doing demalition
work in 1993, he contendsthat hiseducationd levd, learning disahility, and poor market conditionslimited

hisahility tofind any employment. Additionaly, the gppdllant arguesthat he moved to Horidain 1992

3n Porter v. Bego, 200W.Va a 176, 488 SE.2d a 451 (footnotes omitted), we st out severd
fact patterns where it might be inequitable to attribute income to a parent:
We can foreseereasonabl ereasonsfor aparent to voluntarily reducehis
or herincomewith cause. For indance, aparent may decide not to work
30 hoursof overtimeawesk in order to spend moretimewith thechild,
or an aging parent may accept an early retirement package from an
employer whenthereisaposshility hisor her joomay bediminaedina
future “reductioninforce.” Code, 48A-1A-3(c) [1997] lists other
gpeaificinganceswhereincomemay not beatributed and which may be
instructive, such asto provide careto achild of preschool age or a
handicapped child, or to pursue education, salf-employment, or some
other plan of sf-improvement. Essentidly, afamily law master or court
should examine what areasonable, amilarly-gtuated parent would have
done had thefamily remained intact or, in casesinvolving anonmearita
birth, what the parent would have done had a household been formed.
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shortly beforemuch of that ate, and itseconomy, wasdevastated by Hurricane Andrew. Ladly, hedates
that during 1992, he suffered a broken femur that took 8 months to mend.

Thegppdlant arguesthat, when thesefactsare consdered asawhole, it wasimproper for
thecircuit court to attributeincomefor the period between 1990 and 1993.° However, after carefully
combing through the evidence presented to the family law madter, we cannot condude thet the drcuit court
erred. For thedisputed period of time, the gppellant did not produce any medical recordsor disability
determinationsfrom any agendesto show that hewas unableto seek work. Furthermore, even assuming
the gopdlant’ shroken leg did causeatemporary tota disability, thet disahility did not extend over theentire
3-year period. Moreimportantly, the appellant failed to offer any testimony, evidence or records’ to
indicatethat he had unsuccesstully tried to secure sometype of employment during thet 3-year period, or
that becauise of hiseducation, physical and/or menta condition, hewaswholly prevented from being
employed.

Wethereforeaffirm the crcuit court’ sdecigon to atributeincometo the gppd lant for the

years 1990 to 1993.

Weareundlear asto thedatesfor which the appellant seeksrdief. Therecord indicatesthat the
gppellant had sporadic employment in West Virginiain 1990 and 1991, and had some employment in
Floridain 1992. Thecircuit court awarded rembursement child support based upon attributed income
beginning on April 1, 1990 to September 30, 1996. The gppe lant arguesthere* should havebeen only
such atribution from 1993 to 1996” which “wouldinitsf dleviatethreeyearsof cdculated rambursament
support.”

Because of our resolution of thisissue against the appellant, we do not endeavor to guessthe
specific dates when income should not have been attributed to the appellant.

The gppelant did not tetify beforethe family lawv magter. Instead, counsdl for the appellant
proffered to the family law master a summary of what she believed the appellant’ s testimony would be
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Attributed Income to the Appellee

The other argument raised by the gppd lant which we choose to addressisthat the arcuit
court should, in some manner, have atributed incometo the gppellee. The gppd lant pointsout thet his
daughter, Tiffany, isnow 11 yearsold and no longer of pre-school age. Because of her age, the gppdlant
arquesthat the gppellee could leave Tiffany a homeor inschool and earnanincome. Inother words, the
gopdlant arguesthat thegppdlee*“isunemployed, isnot working full time, [or] isworking beow full earning
capacity” asdefined in Syllabus Point 4 of Porter v. Bego, supra -- and therefore, the circuit court
should have attributed income to the appellee.

Theappdlant concedesthat thegppd lesiscurrently raisng two young children other than
Tiffany, children who werefathered by individuals other than the gppdlant. At thetime of the hearing
before the family law master, these children were 2 years old and 9 months old.

Code, 48A-1A-3(c)(1) specificaly addresses certain Stuationswhereaparent chooses
to avoid employment in thewage-paying workforcein order to work full-timein the homeraisaing children.
The statute states:

(©) Income shdl not be atributed to an obligor who is unemployed or

underemployed or isotherwiseworking be ow full earning capaaity if any

of the following conditions exist:

(2) The parent isproviding care required by the children to whom the
partiesoweajoint legd responghility for support, and such childrenare

of preschool age or are handicgpped or otherwisein astuation requiring

particular care by the parent; . . . .

Itisthereforeclear that Code, 48A-1A-3(c)(1) prohibitsafamily law master or acircuit court from

attributing incometo aparent who is providing carerequired by the children to whom the partiesowe a



joint legd responsbility for support when those children are of preschool age, are handicapped or
otherwise in a situation requiring particular care by the parent.

The appdlant arguesthat because heowesno lega respongbility to support these other
pre-school-aged children, they cannot be consdered by acourt in determining whether to tributeincome
to the gppellee. We agree with the gppdlant that Code, 48A-1A-3(c)(1) isnot controlling in this case,
because the appdleeisnot “providing care required by the children to whom the partiesowe a joint
legal responsibility for support[.]” (Emphasis added.) However, our analysis does not end there.

Westated in Porter v. Bego that acircuit court should attributeincome only whena
parent “ voluntarily, and without cause, reduceshisor her employmentincomd.]” 200W.Va a 175, 488
SE.2d a 450. “Whether aparent has reduced their income ‘without cause’ isnecessarily afact-based
determination that will changeon acase-by-casebass” 200W.Va a 176,488 SE.2da 451. Thetest
to be used in determining whether a parent reduced their income “without cause” isthis:

Essentially, afamily law master or court should examine what a

reasonable, smilarly-stuated parent would have done had the family

remaned intact or, in casesinvolving anon-maritd birth, what the parent

would have done had a household been formed.

Id. TheGuiddinesedablished by the Legidaureare nat intended to “impose animpossible reguiremant.”
200W.Va a 177,488 SE.2d a 452. TheLegidature merdy “recogniz]ed] that children havearight to
shareintheir natura parents levd of living. . . . [ T]heguiddinesare structured so asto provide. . . that

childsupport will berdated, totheextent practicable, tothelevd of living that childrenwould enjoy if they

were living in a household with both parents present.” Code, 48A-1B-1(b) [1996].
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Itisclear then, from areading of Code, 48A-1A-3, that afamily law master or circuit
court may not tributeincometo aparent who isunemployed or under-employed because the parent has
chosento devatetimeto carefor children (induding thosewho are above pre-schoal age or thoseto whom
the partiesdo not oweajoint legd regponghility for support) under cdrcumstancesin which areasongble,
amilarly-stuated parent would have devoted timeto care for the children had the family remained intact
or, incasesinvolving anon-marital birth, had ahousehold beenformed. Whenafamily law magter ora
drcuit court, intheexerdse of discretion, choosesto atributeincometo aparent who isproviding careto
children, theremugt beafull explanation ontherecord why itisinthebest interests of the children thet the
parent be employed rather than providing care to the children.

Inexamining the Situation presented by thiscase, we do not believethat thecircuit court
eredinrefusdngto atributeincometo the gopelee A reasonable, Imilarly Stuated parent with a9-month-
old child, a2-year-old child, and (at the time of the hearing) a9-year-old child could reasonably conclude
that it wasinthe children’ sbest interest to Say home. Thisisparticularly the case because, had the parties
formed ahousehold, onthelimited incomeof the partiesit would have been difficult toimpossblefor the
parties to afford to pay for day care and other child care expenses for the children.

We therefore affirm the circuit court’ s refusal to attribute income to the appellee.®

V.
Conclusion

For the reasons set forth above, we affirm the circuit court’s order of April 16, 1999.

%We decline to address the other issues raised by the appellant.
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Affirmed.



