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JUSTICE STARCHER délivered the Opinion of the Court.

SYLLABUS



W.Va. Code, 29-6A-4(3)[1998] contains adiscovery rule exception to thetime limitsfor
indituting agrievance. Under thisexoeption, thetimein which to invoke the grievance procedure does not

begin to run until the grievant knows of the facts giving rise to a grievance.



Starcher, Justice:

Thisisan gpped from aJdune 1, 1999 order of the Circuit Court of Taylor County that
denied Stephanie Barthelemy’ s (“ Barthelemy”) and David Rogers  (“Rogers’) petition for appedl .
Bathdemy and Rogersfiled apetition for gpped inthedrcuit court following an order of theWes Virginia
Education and State Employees Grievance Board (“Board”) that denied Barthelemy’ sand Rogers
consolidated grievancesagaing tharr employer, theWest VirginiaDepartment of Corrections(“DOC”).
Inther grievances, Barthelemy and Rogers dleged that the DOC had improperly denied them asday
increese. The Board denied thegrievances, holding thet the grievances had been untimdy filed; theBoard' s
decisonwasnot disturbed by thedrcuit court. Following our review of thismetter, wereversethearcuit
court, finding that the grievanceswere timely filed, and remand the casefor an evidentiary hearing to

determine if Barthelemy and Rogers were improperly denied a salary increase.

l.
Facts & Background

Both Barthdemy and Rogers, the gppdlants, areemployees of the DOC, and prior to 1994
eechwasdassfied asaCorrectiond Officer | (*CO-1”). InApril of 1994, positionswithintheDOC were
restructured in conjunction with new training requirements. Under the new dructure, the DOC required
al newly hired CO-I’ sto enrall in and completethe DOC' s Officer Apprentice Program (“OAP’) within
2 yearsof being hired. Upon completion of the program, aCO-1 becamedigiblefor promotion to CO-l

with an attendant 5 percent salary increase. Officerswho were CO-I’ sin 1994 who had not completed



the OAP, but had sufficient seniority, weredirectly promoted to CO-11 and required to completethe OAP
within acertain amount of time. The gopdlantswerein this category, were promaoted to CO-lI’s and were
indructed to completethe OAP. They aso recaived a5 percent sdlary increase Smultaneoudy with their
promotions.

The gopdlants completed the OAPon July 10, 1998. Each recaived aletter memoranda
fromthe coordinator of the program congratulating the gppd lantsfor successfully completing the program,
and informing the gppd lantsthat if they weredue anincreaseinthar sdlary it would take effect within 30
to 60 days. The appellants believed that because they completed the OAP they were entitled to an
additiona 5 percent pay rase. The DOC |etter memorandawas dated July 10, 1998, but the gppd lants
contend they did not recaiveit until July 30, 1998. Sixty daysfrom the dateon theletter was September
10, 1998; 60 days from the date the appellants claim they received the letter was September 30, 1998.

Thegppe lantswere paid onthe 15th and 30th of each month. Asof September 15, 1998,
the gppdlants had yet to recaeiveasdary increase, nor did they recaive anincrease on their September 30,

1998 paychecks.



On October 15, 1989, the appellants filed grievances' aleging discrimination

Theappd lantsfiled their grievances pursuant to W.Va. Code, 29-6A-4(1998), which provides,
In pertinent part:
(@) Level one.

Within ten daysfallowing the occurrence of theevent uponwhich
the grievanceishbased, or withinten daysof the date on which the event
became known to the grievant, or within ten daysof the most recent
occurrenceof acontinuing practicegiving risetoagrievance, thegrievant
or thedesgnated representative, or bath, may fileawritten grievance with
theimmediate supervisor of thegrievant. Attherequest of thegrievant or
theimmediate supervisor, aninforma conferenceshdl behddtodiscuss
thegrievancewithinthree daysof therecapt of thewritten grievance. The
immediate supervisor shdl issue awritten decison within Sx daysof the
receipt of thewritten grievance. If agrievancedlegesdiscriminaionor
reteliation by theimmediate supervisor of thegrievant, theleve onefiling
may bewalved by thegrievant and thegrievance may beinitiated & level
twowith theadminidrator or hisor her desgnee, withinthetimelimits st
forthinthissubsectionfor filing agrievance a leved one. A meeting may
be held to discuss the issues in dispute, but the meeting is not required.
(b) Level two.

Withinfivedays of receiving the decision of theimmediate
upavisor, thegrievant may fileawritten goped to theadminigrator of the
grievant’ swork location, facility, area office, or other appropriate
subdivision of thedepartment, board, commission or agency. The
adminigrator or hisor her desgnee shdl hold aconference within five
days of the receipt of the gpped and issue awritten decison upon the
appeal within five days of the conference.

(c) Leve three.

Withinfivedaysof recaiving the decison of theadminigtrator of
the grievant’ swork location, facility, area office, or other gppropriate
subdivigonof thedepartment, board, commission or agency, thegrievant
may fileawritten goped of the decison with the chief adminidrator of the
grievant’' semploying department, board, commisson or agency. A copy
of the gpped and thelevd two decison shdl be served upon the director
of the division of personnel by the grievant.

Thechief adminigtrator or hisor her desgneeshdl hold ahearingin
accordance with section Sx of thisartide within seven days of recaiving
thegoped. Thedirector of thedivison of personnd or hisor her desgnee

(continued...)



basad onthe DOC' spromise of asday increese and thefalureto provideit. They damtha the DOC

had increased the daries of other CO’ swho successfully completed the OAP. Thegrievanceswerefiled

!(...continued)
may appear a thehearing and submit ord or written evidence uponthemattersinthe
hearing.

The chief adminigtrator or hisor her designee shdl issue awritten
dedgondfirming, modifying or reverang thelevd two dedsonwithinfive
days of the hearing.

(d) Level four.

(1) If the grievant is not satisfied with the action taken by the chief
adminidrator or hisor her desgnes, withinfivedaysaf thewritten decison
thegrievant may reques, inwriting, onaform furnished by theemployer,
that the grievance be submitted to ahearing examiner asprovidedfor in
sectionfiveof thisartide. The hearing shdl be conducted in accordance
with section Sx of thisartidewithin fifteen daysfollowing the request for
the hearing: Provided, That the hearing may be held within thirty days
followingtherequest, or withinatimethat ismutudly agreed upon by the
paties if the hearing examiner givesreasonable cause, inwriting, asto the
necessity for thedelay. A copy of the appeal shall be served by the
grievant upon thedirector of thedivison of personnd. Thedirector of the
divison of personnd, or hisor her designee, may appear a the hearing
and submit oral or written evidence upon the matters in the hearing.

(2) Withinthirty daysfallowing the hearing, the hearing examiner Sl
render adecision inwriting to all parties setting forth findings and
condusionson theissues submitted. Subject to the provisons of section
savenof thisarticle, the decison of thehearing examiner isfind uponthe
parties and is enforceable in circuit court.

(e) Expedited grievance process.

(2) A grievanceinvolving suspension without pay, demotion or
dismissal or loss of wages may beinitiated at level two with the
adminigrator of the grievant'swork location, fadlity, areaoffice, or other
gopropriatesubdivigon of thedepartment, board, commission or agency.

(2 Anemployeemay grieveafind action of theemployer involving
adismissd, demoation or sugpens on exceeding twenty daysdirectly tothe
hearing examiner. Theexpeditedgrievanceshd| beinwritingand shdl be
filed within ten days of the date of the final action with the chief
administrator and the director of the division of personnel.
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within 10 business days’ from the appellants’ receipt of their September 30, 1998 paychecks. The
grievancesweredenied a Levdsl| through 11 for bang filedinanuntimey manner. A Levd IV grievance
hearing was conducted on January 22, 1999 on the grievances, and in an opinion dated March 26, 1999,
the hearing examiner for the Board likewise determined that the grievanceswereuntimely filed, and the
grievances were dismissed.

Thegppelantsfiled apetition for gpped beforethe Circuit Court of Taylor County, and

by order dated June 1, 1999, the petition was denied. This appeal followed.

.
Sandard of Review

The gandard of review for decisons made by the West VirginiaEducationd Employees
Grievance Board isset forth in Martin v. Randolph Board of Education, 195W.Va. 297, 304, 465
S.E.2d 399, 406 (1995), where we stated:

[Inreviewingan ALJ sdeddon that wasafirmed by thearcuit court, this
Court accordsdeferenceto thefindings of fact madebe ow. ThisCourt
reviewsdecigonsof thecdircuit court under the same standard asthat by
whichthedrcuit reviewsthededson of the ALJ. Wemus uphold any of
the ALJ sfactud findingsthat are supported by substantia evidence, and
we owe substantial deference to inferences drawn from these facts.
Further, theALJ scredibility determinationsarebinding unlesspatently
without basisin therecord. Nonetheless, this Court must determine
whether the ALJ sfindings were reasoned, i.e., whether he or she
considered the relevant factors and explained the facts and policy
concernson which he or sherdied, and whether those facts have some

2Under the gpplicable satute, “days’ refer to regular workdays, exclusive of Saturday, Sunday,
or official holidays. W.Va. Code, 29-6A-2(c)[1988].
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basisin therecord. We review de novo the conclusions of law and
application of the law to the facts.

1.
Discussion
A.
Satute of Limitations
The DOC arguesthat the gppdlantsdid not timdly filether grievances, consequently, the
grievances were properly dismissed. The gppdlants disagree; they argue that they did not have actud
knowledgeof theDOC sfallureto grant theexpected pay raiseuntil after they recaived their September
30, 1998 paychecks, and that their grievances were filed within 10 business days of that date.
W.Va. Code, 29-6A-4(a)[1998] governsthetime limitsfor most state and county
employees(pedificaly exduding employees of county school boards and other educationd indtitutions)®
for ingtituting a grievance, providing that:
Within ten daysfollowing the occurrence of the event upon which the
grievanceisbased, or within ten daysof the date on which the event
became known to the grievant, or within ten daysof the most recent
occurrenceof acontinuing practicegiving risetoagrievance, thegrievant
or the desgnated representative, or bath, may fileawritten grievance with
the immediate supervisor of the grievant.
A datute nearly identica toW.Va. Code, 29-6A-4(a) isthe Satute governing grievance
proceduresfor employeesof our educationd sysems. Grievancesfiled by employeesaf the various county

boards of education and other educationd ingtitutions are governed by W.Va. Code, 18-29-1 et s=q.,

W.Va. Code, 29-6A-1[1988] identifies state employeeswho areincluded in the grievance
procedure, and employees who are excluded.
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withtimelimitsfor thefiling of grievancesprovided for inW.Va. Code, 18-29-4(a)(1)[1995]." Inapplying

the time requirements of this statute with respect to educational employees, we have stated:
W.Va Code, 18-29-4(a)(1)(1985), containsadiscovery ruleexception
tothetimelimitsfor indituting agrievance. Under thisexoeption, thetime
inwhichtoinvokethegrievance procedure doesnot beginto rununtil the

grievant knows the facts giving rise to a grievance.

Syllabus Point 1, Spahr v. Preston County Board of Education, 182 W.Va. 726, 391 S.E.2d 739
(1990).

Wehavehdd that thelegidativeintent for cresting grievance proceduresisto provide dete
employeesa”Imple, expeditious and fair processfor resolving problems.” Syllabus Point 3, Soahr v.
Preston County Board of Education, in part, supra. See also Syllabus Point 1, Hale v. Mingo
County Board of Education, 199 W.Va. 387, 484 S.E.2d 640 (1997); Duruttya v. Board of
Education of County of Mingo, 181 W.Va. 203, 205, 382 S.E.2d 40, 42 (1989). Additiondly, we
have dated that “[w]e do not beievethat thelegidatureintended the grievance processto be aprocedura
quagmirewherethe meritsof the casesareforgotten.” Ewingv. Board of Education of the County

of Summers, 202 W.Va. 228, 239, 503 S.E.2d 541, 552 (1998) quoting Spahr v. Preston County

Board of Education, 182 W.Va. at 730, 391 S.E.2d at 743.

“W.Va. Code, 18-29-4(a)(1)[1995], provides, in pertinent part:

(1) Beforeagrievanceisfiled and withinfifteen daysfollowing the
occurrence of the event upon which the grievance is based, or within
fifteen daysof the date on which theevent becameknown to thegrievant
or within fifteen days of the most recent occurrence of a continuing
practice giving riseto agrievance, thegrievant . . . shall schedulea
conference with theimmediate supervisor to discussthe nature of the
grievance and the action, redress or other remedy sought.
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Appdlantsrelied upon the DOC’ sduly 10, 1998 | etter memoranda-- aletter gppdlants
contend they received on July 30, 1998 -- to support thelr contention thet they were entitled to a5 percent
sday increase, and that it might take 30 to 60 days before any sdlary increasewould beput inplace. The
gppedlantswerefurther advised in the memorandatheat they should contact either the Corrections Academy
or the appellants’ facility business office if questions relating to the pay increase arose.

The appellants d so contend that they could not have reasonably known from their
September 15, 1998 paychecksthat they had not received their salary increases because of the short
period of time between the 10th of themonth and the 15th; therefore, they should notbeheld to“ 10 days”
fallowing therecapt of thar Sgptember 15 paychecks Appdlantsarguethat they wereentitied tofilethar
grievanceswithin 10 working days after they knew that they were not getting apay raise-- that is, 10
working days after they received their September 30 paychecks.

The DOC arguesthat the 60 daysreferenced in their memorandabegan running on July
10, 1998, and expired on September 10, 1998. The DOC further arguesthat the gppellantsshould have
known from their September 15, 1998 paychecksthat their sdlary had not beenincreased. Using either
date, the grievances were not filed within the required 10 working days.

Wearenat persuaded by the gppeleg sargument. No evidencewas presented indicating
that the appellantsknew they had been denied the 5 percent raise until after their September 30, 1998
paychecks; the evidence isto the contrary.

Therefore, as we have for educational employees under W.Va. Code, 18-29-

4(a)(1)[1995], wefind that W.Va. Code, 29-6A-4(a)[ 1998] containsadiscovery ruleexceptionto the



timelimitsfor indtituting agrievance. Under thisexception, the timein which to invoke the grievance
procedure does not begin to run until the grievant knows of the facts giving rise to a grievance.

Applying thisholding to thefactsof thiscase, thegppellantsdid filetheir grievancewithin
10 businessdaysafter recal pt of their September 30, 1998 paychecks, thetimethat the appd lantsfirst
knew of the facts giving rise to agrievance.

B.
Are Appellants Entitled to a 5% Pay Raise?

The appd lants are seeking a5 percent pay raise because they completed the training
provided by the DOC throughits Officer Apprentice Program; however, because the appellants
grievanceswere dismissad on procedura grounds and not on the facts of the case, we cannot addressthe

merits of their claims.

V.
Conclusion

Accordingly, wefind that the gppdlants grievancesweretimdly filed, and wereversethe
June 1, 1999 order of the Circuit Court of Taylor County. Wefurther remand thismatter to the West
VirginiaEducation and State Employees Grievance Board with directionsto conduct an evidentiary hearing

on the merits of the case.

Reversed and Remanded.



