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SYLLABUSBY THE COURT

1. “Thegenerd ruleof constructioningovernmentd tort legidation casesfavors
lighility, notimmunity. Unlessthelegidaturehasdearly provided for immunity under thearcumstances, the
generd commontlaw good of compensating injured partiesfor damages caused by negligent acts must
preval.” SyllabusPoint 2, Marlinv. Bill Rich Congt., Inc., 198 W.Va. 635, 482 S.E.2d 620 (1996).

2. “When agauteis dear and unambiguousand thelegidative intent isplainthe
gatute should not beinterpreted by the courts, and in such caseit istheduty of thecourts not to congtrue
but to apply the statute.” SyllabusPoint 1, Cumminsv. Sate Workmen’'s Compensation Com'r,
152 W.Va. 781, 166 S.E.2d 562 (1969).

3. “W.Va. Code, 29-12A-5(8)(11) [1986] grantsimmunity to political subdivisons
inawrongful death case where the decedent’ sclam is covered by any workers compensation law or
employer’ sliahility law, even though not dl of the beneficiaries of the decedent’ sestate are digiblefor
benefitsunder theworkers compensation law or employer’ sliability law.” SyllabusPoint 3, Brooksv.
City of Weirton, 202 W.Va. 246, 503 S.E.2d 814 (1998).

4. W.Va Code§29-12A-5(g)(11) (1986) grantsimmunity toapolitical subdivison
inawrongful death case where the recoverabl e benefits under workers' compensation arelimited to

reasonable funeral expenses pursuant to W.Va. Code § 23-4-4(a) (1995).

Maynard, Chief Justice:



Inthiscase, the Circuit Court of Hancock County hascertified two questionsto thisCourt.
The certified questions and the circuit court’s answers are as follows:

Arethedesth bendfitsavailable pursuant to W.Va Code
88 23-4-3(1995), 23-4-4(a) (1995) and 23-4-10(a) (1995) a
grossly inadequate or patently unfair workers' compensation
remedy for awork related deeth when the only benefit padisthe
statutory payment of afunera hill in the amount of $3,500?

Answer of the circuit court: Yes.

DoesW.Va. Code § 29-12A-5(a)(11) (1986) grant
immunity toapoalitical subdivisoninawrongful desth casswhere
theclaimis covered by workers' compensation, but the only
recoverable desth bendfitsareavailable pursuant to W.Va Code
88 23-4-3 (1995), 23-4-4(a) (1995) and 23-4-10(a) (1995),
which benefits amounted to $3,500?

Answer of the circuit court: Yes.

First, we must determine whether thisisamatter whichis properly certifiable. The
questions certified arise from amotion to dismissfiled by defendant City of Walirton, pursuant to Rule
12(b)(6) of theWest VirginiaRulesof Civil Procedure, onthegroundthat theplaintiff’ sdamisbarred by
theimmunity granted to apalitical subdivison under W.VVa Code § 29-12A-5(a)(11) (1986). According

toW.Va. Code 8 58-5-2 (1998),' “[a]ny question of law, including . . . questionsarising . . . upona

"W.Va. Code § 58-5-2 (1998) provides:

Any question of law, including, but not limited to,

questionsarisng upon the aufficiency of asummonsor return of

sarvice, upon achalenge of the sufficiency of apleading or the

venueof thecircuit court, upon the sufficiency of amotion for
(continued...)



chdlengeof thesufficency of apleading ... may .. . becartified by [thecircuit court] to the supreme court
of appeals for its decision[.]” See also Syllabus Point 1 of Halltown Paperboard Co. v. C.L.
Robinson Corp., 150 W.Va 624, 148 SE.2d 721 (1966) (“[any questions pertaining toaruling of the
trid court on amotionwhich chalengesthe sufficiency of apleading are properly cartifidble””). Wehave
recognized thet the purposeof amotion to dismissunder Rule 12(b)(6) of theWest VirginiaRulesof Civil
Procedureisto test theforma sufficiency of the complaint. Mandalidisv. Elkins Indudtries, Inc., 161
W.Va 695, 246 S.E.2d 907 (1978), superseded by statute/rule as stated in Handley v. Union
Carhbide Corp., 804 F.2d 265 (4th Cir. 1986). Wefind, therefore, that these questions arise upon a

challenge of the sufficiency of a pleading.

In addition, certification requires“asufficently precise and undispouted factud record on
which thelegd issuescan bedetermined . . . . [and that] suchlegd issues. . . substantially control the
case” Syllabus Point 5, in part, Bassv. Coltdli, 192 W.Va. 516, 453 S.E.2d 350 (1994). We have

determined that thereisasufficently precise and undisputed factua record upon which thelegd issuesmay

!(...continued)

summary judgment wheresuch motionisdenied, or amation for
judgment on the pleadings, upon the jurisdiction of the circuit
court of aperson or subject matter, or upon failuretojoinan
indispensable party, may, inthediscretion of thecircuit courtin
whichit arises, be certified by it to the supreme court of gpped's
for itsdecison, and further proceedingsin the case sayed until
such question shdl have been decided and the decison thereof
certified back. Theprocedurefor processng questionscertified
pursuant to this section shall be governed by rulesof appellate
procedure promulgated by the supreme court of appeals.
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be resolved, and theseissues subgtantialy control thecase. Therefore, the questionsare properly certified

under W.Va. Code § 58-5-2 (1998) and are within the jurisdiction of this Court.

Further, this Court will not condder certified questionsnot necessary tothe decisonof a
case. Shel v. Metropolitan Life Ins. Co., 181 W.Va. 16, 380 S.E.2d 183 (1989). We believethat
thefirg question cartified to this Court isnot necessary to our decison. Accordingly, we do not congder

it.2

Findly, pursuant to our authority to do so, werephrase the second certification question
before us as follows:®
DoesW.Va. Code § 29-12A-5(a)(11) (1986) grant

immunity toapoalitical subdivisoninawrongful desth casswhere
therecoverablebendfitsunder workers compensationarelimited

AWe note, however, that the sum of $5000.00 gppearsto usto be an inadequate amount both in
awrongful death action and asreasonablefunera expenses. However, the Legidature enacted the
dautory provisonsat issue, and only the L egidature hasthe authority to amend these provisons. Itisnot
the role of this Court to re-write statutory provisions ssmply because they are not to our liking.

*AccordingtoW.Va Code §51-1A-4 (1996), “[t]he supremecourt of gopedsof West Virginia
may reformulate aquestion certifiedtoit.” In SyllabusPoint 3 of Kincaid v. Mangum, 189 W.Va. 404,
432 S.E.2d 74 (1993), we held:

When acertified questionisnot framed so thet this Court
isableto fully addressthe law which isinvolved in the question,
then this Court retainsthe power to reformulate questions cartified
toit under both the Uniform Certification of Quesionsof Law Act
found in W.Va. Code, 51-1A-1, et seq. and W.Va. Code, 58-
5-2[1967], thedauterdating to certified questionsfromadircuit
court of this State to this Court.
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to reasonablefunera expensespursuant toW.Va Code § 23-4-
4(a) (1995)?

FACTS

JamesG. Kagpiris, theplaintiff’ sdecedent, wasan employee of defendant City of Weirton.
OnApril 3,1997, the decedent wasworking a the city garagewhen amunicipa garbagetruck postioned
onahydrauliclift or hoist fell on him, causng hisdeath. A workers compensation clamwasfiled asa
result of the decedent’ s desth and, because he had no dependents,* the workers' compensation benefits

available to his estate were limited to $5000.00° in funeral expenses.®

“The decedent was 46 yearsold at thetime of hisdeath and wassurvived by hisparents, three
gders, and abrother. Hehad worked for the City of Weirton for anumber of yearsand wasearning an
annual salary of $18,336.00.

*Although the circuit court states that $3,500.00 was paid as reasonable funera expensesinthe
decedent’ s death, the parties agree that the amount actually paid was $5000.00.

®W.Va. Code § 23-4-4 (1995) providesin relevant part:

(8 In casethe persond injury causes desth, reasonable
funerd expense, inan amount to befixed fromtimetotime by the
divison, shal bepaid fromthefund, payment to be madeto the
personswho have furnished the services and supplies, or to the
persons who have advanced payment for same, asthe divison
may deem proper, in addition to such award asmay be madeto
the employee’ s dependents.

5



OnAugust 11, 1998, theplaintiff, SramatiaC. Zelenka, asexecutrix of the decedent’s
edate, filed awrongful desth daimin the Circuit Court of Hancock County againgt, among others, the City
of Weirton’inwhich shedleged that the city acted with “ ddliberateintention” under W.Va. Code § 23-4-
2(c)(2)(ii) (1994). The City of Weirton filed aRule 12(b)(6) motion to dismissin which it stated that the

city isimmune from the deliberate intention claim under W.Va. Code § 29-12A-5(a)(11) of The

The other defendantsinclude Imperid Hoig, Inc., aPennsylvaniacorporaion; Weaver, Inc., a
Kentucky corporation; and Dover Industries, an Indianacorporation. OnMarch 23, 1999, the plaintiff
filed an amended complaint in which sheadded as defendants, Ace Hydraulic Services Corporation;
Walover, Mitchdl, Bontempo & Assodiates, Inc.; and City of Wertonemployees Terry Weigd, Michad
Bowman, and Vincent Azzarello.

Concerning the action against the City employees, we have held:

West Virginia Code § 29-12A-5(b) provides that
employessof palitica subdivigonsareimmunefrom persond tort
lidbility unless® (1) [h]isor her actsor omissonswere manifestly
outs dethe scope of employment or officid responglhilities; (2)
[h]isor her actsor omissonswerewith maiciouspurpose, inbad
faith, or in awanton or reckless manner; or (3) [l]iability is
expressy imposed upon the employee by aprovison of this
code.”

SyllabusPoint 1, Beckley v. Crabtree, 189 W.Va. 94, 428 SE.2d 317 (1993). Further, in Syllabus
Point 5 of Brooks v. City of Weirton, 202 W.Va. 246, 503 S.E.2d 814 (1998), we stated:

W.Va. Code, 29-12A-13(b) [1986] prohibitsthe naming
of anemployee of apalitica subdivigon acting within the scope
of employment as a defendant for the purpose of directly
establishingtheliability of apolitical subdivison. However,
W.Va. Code, 29-12A-13(b) [1986] does not prohibit the
naming of anemployee of apalitica subdivison actingwithinthe
soope of employment asadefendant for purposes of establishing
the employee’ sliability, when one or more of the statutory
exceptionsinW.Va. Code, 29-12A-5(b) [1986] to employee
Immunity is present.



Governmenta Tort ClamsAnd Insurance Reform Act (Tort ClamsAct).  According to thiscode section,
apoalitical subdivisonisimmunefrom ligaility if alossor clam resultsfrom any daim covered by any

workers compensation law.

By order of March 25, 1999, the Circuit Court of Hancock County certified the questions

set forth above to this Court.

STANDARD OF REVIEW

In Syllabus Point 1 of Gallapoo v. Wal-Mart Sores, Inc., 197 W.Va. 172, 475
S.E.2d 172 (1996), we stated: “ The gppellate standard of review of questions of law answered and
certified by acircuit courtisdenovo.” Additiondly, we note that this case requires usto consider a
provisonof theTort ClamsAct. “Thegenerd ruleof condructionin governmentd tort legidation cases
favorsliability, not immunity. Unlessthelegidature hasclearly provided for immunity under the
circumstances, thegenera common-law goa of compensating injured partiesfor damages caused by
negligent actsmust prevail.” Syllabus Point 2, Marlinv. Bill Rich Congt., Inc., 198 W.Va 635, 482
SE.2d620(1996). Weareever cognizant, however, that “[w]hen adauteisclear and unambiguousand
thelegidativeintent isplain the statute should not beinterpreted by the courts, and in such caseit isthe duty

of the courtsnot to construe but to gpply the statute.” Syllabus Point 1, Cumminsy. State Workmen's



Compensation Com'r, 152 W.Va. 781, 166 SE.2d 562 (1969). With these principlesto guide us, we

proceed with our consideration of the certified question.

DISCUSSION

The plaintiff arguesthat, under the specific circumstances of this case, the amount of
$5000.00 paid to the decedent’ sestate as aresult of dleged wrongful conduct by the City of Weirtonis
“grosdy inadequiate’ and*“ patently unfair” sothatimmunity should not apply.2 For legdl support, theplaintiff
citesfootnote 8 of Brooksv. City of Weirton, 202 W.Va. 246, 503 S.E.2d 814 (1998) in which we
dated, “[w]edo not by our decisonintheingant case rule out the possibility that agrosdy inedequete or
petently unfarr workers compensation remedy for aninjury or loss--- in an egregious and exceptiona case
--- might giveriseto a persuasive argument that ‘ coverage’ under workers' compensation is not
meaningfully present for purposesof esablishing Governmentd Tort ClamsActimmunity|.]” Theplaintiff
concludesthat “ meaningful” workers' compensation coverageisabsent heredueto thepaucity of the

workers' compensation award so that immunity does not apply.

4n ord argument beforethis Court, the plaintiff madedear that shedoesnot urgeusto abalishthe
immunity foundinW.Va Code § 29-12A-5(8)(11), and shedoes not challengethe condtitutiondity of this
immunity. ThisCourt hasprevioudy found that thequdified tort immunity provisonsof the Tort Clams
Act donot violate the equa protection principlesof W.Va Cong., art. 111, 8 10 or the certain remedy
provisonsof W.Va Const., at 111, 8 17. See Randall v. Fairmont City Police Dep’t., 186 W.Va.
336, 412 S.E.2d 737 (1991) and O’ Dell v. Town of Gauley Bridge, 188 W.Va. 596, 425 S.E.2d
551 (1992).



W.Va Code829-12A-5(g)(11) (1986) of the Tort ClamsAct providesthat “ [ politica
subdivisonisimmunefromligbility if alossor daimresultsfrom [a]ny claim covered by any workers
compensationlaw[.]"? InO’ Dell v. Town of Gauley Bridge, 188 W.Va. 596, 425 S.E.2d 551 (1992),
we listed four requirements that must be present before a claim is barred by this provision.

Frg, theplantiff must havebeen injured by the negligenceof an
employee of apoalitica subdivison. Second, the plaintiff must
haverecaived theinjury inthe course of and resulting from hisor
her employment. Third, the plaintiff’semployer must have

workers compensation coverage. Fourth, the plaintiff must be
eligible for such benefits.

188W.Va a 603, 425 SE.2d at 558. Inaccord with O’ Ddll, werecently held in SyllabusPoint 3 of
Brooks v. City of Weirton, 202 W.Va. 246, 503 S.E.2d 814 (1998).
W.Va. Code, 29-12A-5(a)(11) [1986] grantsimmunity
to political subdivisonsinawrongful degth case wherethe
decedent’ sclamiscovered by any workers compensationlaw
or employe’ slighility law, eventhough not dl of thebeneficaries

of the decedent’ s estate are eligible for benefits under the
workers compensation law or employer’sliability law.

Therequirementsof O’ Dell are clearly presentin theinstant case. The decedent was
killed dlegedly by thewrongful conduct of Weirton city employees,in the course of and resuiting from

hisemployment, the City of Weirton had workers' compensation coverage, and the decedent wasdigible

%It is uncontested that the City of Wheeling is a political subdivision under the Tort Claims Act.

"Eventhoughitisaleged not that the City’ semployeeswere negligent but that they engagedin
wanton or reckless misconduct, in Michael v. Marion County Bd. of Educ., 198 W.Va. 523, 4383
SE.2d 140 (1996), we determined that theimmunity in W.Va Code § 29-12A-5(a)(11) ind udesimmunity
from deliberate intention causes of action brought pursuant to W.Va. Code § 23-4-2(c)(2).
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for workers compensation benefits. Also, therewasarecovery of $5000.00 in funerd expensespaid by

the workers' compensation division.

Theplantiff complansof the diparity inrecovery available under workers compensation
law and awrongful death action. In O’ Déell, however, we rejected the argument that the failure of
workers compensation law to provide compensation for “ dements of dameges, such aspain and suffering,
total logt wages, and mentd anguidh” meansthat adamisnot * covered’ by workers compensation under
W.Va Code § 29-12A-5(a)(11). 188 W.Va at 610, 425 SE.2d a 565. Wersiterated in Brooksv.
City of Weirton that “the mere fact that there is a difference between the remedies available under
workers compensation andthoseavailableinawrongful deeth action doesnot requirethe concluson that
there hasbeen ‘ no recovery of benefits. . . inlieu of damagesrecoverableinacivil action.”” 202W.Va
a 252,503 S.E.2d at 820, quoting Syllabus Point 3, in part, of Marlinv. Bill Rich Const., Inc., 198

W.Va 635, 482 S.E.2d 620 (1996).

As dated above, the generd rule of congtruction in governmentd tort legidation cases
favorsliaility, not immunity. The Satutory provison a issue, however, isclear and unambiguous. Our
task, therefore, isnot to congrueit but, rather, to smply gpply it tothefactsof thecase. Thedifficulty with
the plaintiff’ sargument isthat it requires usto read into W.Va. Code § 29-12A-5(a)(11) the term

“meaningful,” as defined by the plaintiff, asaqudification of theterm “covered.” Wededinesotodo.®

™We dso choose not to elevate the dictain footnote 8 of Brooks v. City of Weirton, relied
(continued...)
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The Legidaurehascearly provided for immunity under thefactsof thiscase. Therefore, we“may not St
asasupelegidaturetojudgethewisdom or desrability of legidative policy determinationsmedein aress
that neither affect fundamental rights nor proceed along suspect lines.”* Lewisv. Canaan Valley
Resorts, Inc., 185 W.Va 684, 692, 408 S.E.2d 634, 642 (1991), citing City of New Orleans v.

Dukes, 427 U.S. 297, 303, 96 S.Ct. 2513, 2517, 49 L .Ed.2d 511, 517 (1976).

Accordingly, wehold that W.Va Code § 29-12A-5(3)(11) (1986) grantsimmunity toa
political subdivisoninawrongful death casewherethedamiscovered by workers compensation, and
therecoverablebenefitsarelimited to reasonablefunerd expensespursuanttoW.Va Code 8§ 23-4-4(Q)

(1995).

V.

CONCLUSION

In sum, we find that W.Va. Code § 29-12A-5(a)(11) unambiguoudy providesthat a
political subdivigonisimmunefrom liahility if alossor daim resultsfrom adam covered by aworkers

compensation law. The City of Weirton is covered by aworkers compensation law because the

H(...continued)
upon by the plaintiff, into a point of law.

This Court hasrecognized that “theright to bring atort action for damages, eventhough thereis
court involvement, iseconomicaly based andisnot a‘ fundamentd right’ for . . . State condtitutiond equd
protection purposes.” Robinson v. Charleston Area Medical Ctr., 186 W.Va.720, 728-29, 414
S.E.2d 877, 885-86 (1991).
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decedent’ sdeath dlegedly was caused by the wrongful conduct of employeesof the City, it occurredin
the course of and resulted from hisemployment, the City had workerS' compensation coverage, and the
decedent wasdigiblefor such benefits. Further, the decedent’ sworkers compensation dlaim resultedin
arecovery of $5000.00 in funera expenses. For these reasons, we answer the certified question as
follows:
DoesW.Va. Code § 29-12A-5(a)(11) (1986) grant
immunity toapoalitical subdivisoninawrongful desth casewhere
therecoverablebenefitsunder workers compensationarelimited
to reasonablefunera expensespursuant toW.Va Code 8§ 23-4-
4(a) (1995)?
ANSWER: Yes.

Certified question answered.
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