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The Opinion of the Court was delivered PER CURIAM.

SYLLABUSBY THE COURT



1. “When aconviction retsupon apleacf guilty, therecord mus afirmativey show
thet the pleawasinte ligently and voluntarily made with an avareness of the nature of the chargetowhich
the pleais offered and the consequences of the plea” Syllabus Point 1, Riley v. Ziegler, 161 W.Va
290, 241 S.E.2d 813 (1978).

2. “When atrid court explainsthe maximum possible sentence provided by law to
adefendant, such explanation must be accurate and not confusing, mideading or coerdve” Syllabus Point

2, Riley v. Ziegler, 161 W.Va. 290, 241 S.E.2d 813 (1978).



Per Curiam:

Thepetitioner, Arthur Gill (“Gill”), haspetitioned thisCourt for awrit of prohibition seeking
to prohibit the enforcement of an order of the Circuit Court of Summers County dated April 17, 1997. Gill
pled guilty to charges of mdicious assault upon apalice officer, wanton endangerment, and two counts of
atempted murder. By order dated April 17, 1997, Gill was sentenced to 10 to 30 yearsfor these crimes.
Gill requeststhat the circuit court be ordered to reduce his sentence to reflect aminimum sentence of 6

years, not 10 years.

l.

Gill wasindicted by the Grand Jury of Summers County for five countsof maicousassault
upon apalice officer, one count of wanton endangerment involving afirearm, and two counts of atempted
murder. Gill was offered a pleaagreement by the prosecutor wheren if he pled guilty to one count of
mdidousassauit onapoliceofficer, pled guilty towanton endangerment invalving afirearm,*and pled guiilty
to thetwo countsof attempted murder, the remaining chargeswould be dismissed. The prosecutor
reserved the right to comment on dl sentencing matters and recommended to the arcuit court that Gill be
sentenced to consecutive sentences for each of the charges.

At apleahearing conducted on March 24, 1997, the plea agreement between the

prosecutor and Gill wasread to thepresding arcuit court judge. After the pleaagreement had been read,

'Aspart of the pleaagreement, the prosecutor reserved the right to request that the circuit court
make a finding that the criminal acts were committed with the use of afirearm.
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thejudgeinquired of Gill if the pleaagreement asreed by the prosecutor was his agreement and whether
heundersiood it. Gill sated that it wasthe pleaagreement reached between himsdlf and the prosecutor.
Fallowing Gill’ s&ffirmation, thejudgewent into alengthy examination of Gill pursuant to Rule 11 of the

West Virginia Rules of Criminal Procedure.

2W.Va.R.Cr.P. Rule 11 [1995] provides, in pertinent part:

(c) Adviceto Defendant. -- Before accepting apleaof guilty or nolo
contendere, the court must addressthe defendant persondly inopen
court and inform the defendant of, and determine that the defendant
understands, the following:

(1) Thenatureof the chargetowhichthepleaisoffered,
themandatory minimum pendty provided by law, if any,
and the maximum possible pendty provided by law; and

(2) If the defendant is not represented by an Attorney,
that the defendant hastheright to be represented by an
Attorney at every stage of the proceeding and, if
necessary, one will be appointed to represent the
defendant; and

(3) That the defendant hastheright to plead not guilty o
topersginthat pleaif it hasdready been made, and that
the defendant hastheright to betried by ajury and a that
trid the right to the assistance of counsd, theright to
confront and cross-examineadversewitnesses, theright
agang compdled sdf-incrimintion, and theright tocal
witnesses; and

(4) That if apleaof guilty or nolo contendere is
accepted by thecourt therewill not beafurther trid of
any kind, sothet by pleading guilty or nolo contenderethe
defendant waives theright to atrial; and

(5) If the court intendsto question the defendant under
oath, ontherecord, and in the presence of counsdl about
the offenseto which the defendant haspleaded, thet the
defendant's answers may later be used against the
defendant inaprosecutionfor perjury or false swearing.

(d) Ensuring That the Plea Is Voluntary. -- The court shall not
accept apleaof guilty or nolo contenderewithout firgt, by addressng the
(continued...)



Thejudgewent over every count towhich Gill would be pleading uilty, therightsthat Gill
would bewaiving by entering apleaof guilty, and the possbletermsof confinement for eech offense. After
thejudge had completed the questions pursuant to Rule 11 of the W.Va.R.Cr .P., thejudge sated to Gl
“[i]f my arithmetic is correct, theworst sentence that could beimposad upon you, thet isif | sentenceyou
consecutively, if | make your sentences run back to back, if | totded it up, it would beaminimum of 6

years and a maximum of 30 years.”®

%(....continued)
defendant persondlly in open court, determining that the pleaisvoluntary
and not theresult of force or threats or of promises apart from aplea
agreement. The court shal aso inquire asto whether the defendant's
willingnessto plead guilty or nolo contendereresultsfrom prior discussons
between the Attorney for the state and the defendant or the defendant's
Attorney.

*During this phase of the plea hearing the following discussion occurred:

Judge: If my arithmeticis correct, the worst sentence that could be
impased upon you, thet isif | sentence you consecutively, if | makeyour
sentences run back to back, if | totded it up, it would beaminimum of 6
yearsand amaximum of 30 years. Isthat your undersanding [Defense
Counsel]?

Defense Counsal: It is, your Honor.

Judge: Y ou understand thet istheworgt thing | could dotoyou. | could
send you to the sate penitentiary for aperiod of between 6 yearsand 30
years.

Gill: Yes, gir.

Judge: Furthermore, that you wouldn’'t beeligible -- because the plea
bargainwouldinvolveafinding thiswascommitted with afirearm, you
wouldn’t beligiblefor probation, you wouldn’t be considered for
probation. Y ou understand that?

Gill: Yes, sir.

Judge: And you wouldn't bedigiblefor parde until after you had served
at least six years?

Gill: Yes, gir.



At thecondusion of the pleahearing, thejudge acoepted Gill’ spleacf guilty for thecharges
set forth in the plea agreement reached between Gill and the prosecuting Attorney.

On April 14, 1997, asentencing hearing was conducted. During thecourseof thehearing
thejudgeinformed Gill thet the sentence came down to “ about Sx and ahdf yearsin the penitentiary if you
gothereand dowhat you' resupposadto . .. aminimum of Sx and ahdf yearsinthedate penitentiary and
amaximum of 30 years.” By order dated April 17, 1997, Gill was sentenced to 3 to 15 yearson the
maliciousassault count, 5 yearson thewanton endangerment count, and 1 to 5 yearson each of thetwo
attempted murder counts. The judge ordered that these sentences were to run consecutively.

Gill wastakentothe Regiond Jal wherehewas given acopy of hiscommitment fom. The
commitment form, Sgned by thecircuit court judge, ordered that Gill beimyprisoned for no morethan 30
yearshbut nolessthan 10 years. Gill filed amotion for Sentence Reconsderation whichwasdenied. Gill
then filed the present petition for aWrit of Prohibition. Gill arguesthat the circuit court violated theterms
of the pleaagreement and he praysthat this Court prohibit the circuit court from enforcing the April 17,

1997 order, and require the circuit court to sentence Gill to a minimum of 6 years not 10 years.

.
Thegandard of review for issuesinvolving the breach of apleaagreement issat forthin
Syllabus Point 1 of State ex rel. Brewer v. Sarcher, 195 W.Va. 185, 465 S.E.2d 185 (1995):
Casesinvolving pleaagreements alegedly breached by either the
prosecution or thecircuit court present two separateissuesfor gppelate
consderation: onefactud andtheaother legd. Firg, thefactud findings

that undergirdacircuit court’ sultimate determination arereviewed only
for dear error. Theearethefactud quetionsasto what thetermsof the
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agreement were and what wasthe conduct of thedefendant, prosacution,

and thedircuit court. If disputed, the factud questionsareto beresolved

initidly by thedreuit court, and thesefactud determingtionsarereviewed

under theclearly erroneous standard. Second, in contragt, thecircuit

court' sarticulation and gpplication of legd principlesis scrutinized under

alessdeferentid sandard. Itisalegd question whether specific conduct

complained about breached the pleaagreement. Therefore, whether the

digouted conduct condtitutesabreachisaquestion of law thet isreviewed

de novo.

Following the procedure st forth in Brewer, wefirg examineif therewasan actud breach
of the plea agreement.

Wenotethat the pleaagreement entered into between Gill and the prasecuting Attorney
did not state a specific sentence. The prosecutor had actually reserved the right to comment on all
sentencing matters, and further reserved theright to request that Gill be sentenced to consecutive sentences
onthecharges. Thepleaagreement, therefore, did not contain agpecific sentencethat Gill could expect
with certainty after pleading guilty tothecharges Wea so notethat thecircuit court judgedid not promise
aspedificsentenceinreturnfor Gill’ sguilty plea. Thetranscript clearly indicatesthat thejudge set forth
both aminimum and amaximum amount of timeto which Gill could be sentenced, and thejudge did not
promise a specific sentence in return for Gill’s plea of guilty.

We therefore find that the circuit court did not breach the plea agreement.

Whilewe do not find thet the plea.agresment was breached, we siill must examineif the

guilty plea entered by Gill was knowingly and intelligently offered.



The Condtitution of West Virginiaaffordsindividuas accusad of crimes cartain rights* but
adefendant may relinquish these condtitutiond rightsby aknowing and intelligent waiver. Johnsonv.
Zerbgt, 304 U.S. 458, 58 S.Ct. 1019, 82 L.Ed. 1461 (1938); Satev. Risder, 165 W.Va 640, 270
S.E.2d 778 (1980). Regarding waivers of constitutional rights, we have stated:

[W]aver of acondtitutiond right isnot to belightly regarded, and if such

awaver istobeimplied a dl, it can only bein Stuationsinwhichitis

clear that theaccusad has not only afull knowledge of dl factsand of his

rights, but afull gppreciaion of theeffectsof hisvoluntary rdinquishment.

... Anaccused may, by declaration and conduct, waive afundamenta

right protected by the Condtitution, but it must be demondrated thet the

waiver was made knowingly and intelligently.

Sate v. Eden, 163 W.Va. 370, 377-378, 256 S.E.2d 868, 873 (1979) (citations omitted).

Wehavedso sated that “[w]hen aconviction restsupon apleaof guilty, therecord must
affirmatively show that the pleawasintdligently and voluntarily made with an awareness of thenature of
the charge to which the pleaiis offered and the consequences of the plea.” Syllabus Point 1, Riley
v. Ziegler, 161 W.Va. 290, 241 S.E.2d 813 (1978) (emphasis added).

We note from the record before usthat Gill was properly informed of the nature of the

charges. However, Gill wastold on two separate occasons by the circuit court judgethat his sentence

would befrom 610 30 years-- not 10to 30 years. Wehavesaed that “[w]henatrid court explainsthe

“W.Va. Const. Art. 3, § 14 provides, in pertinent part:
Inal suchtrids, theaccused shdl befully and plainly informed of the
character and causeof the accusation, and be confronted with thewitness
againg him, and shdl havethe ass stance of counsdl, and areasonable
time to prepare for his defence; and there shall be awarded to him
compulsory process for obtaining witnesses in his favor.
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maximum possi ble sentence provided by law to adefendant, such explanation must be accurate and not
confusing, misleading or coercive.” Syllabus Point 2, Riley supra.

Wefindthat becauseGill wasinformed by thesentencingjudgethat “theworst thing | could
dotoyou. | could send you to the state penitentiary for aperiod of between 6 yearsand 30 years” Gill
was not accurately made aware of the possible sentence that could beimposed. Sincethejudge
volunteered to advise the defendant of the minimum and maximum years possible resulting from the
sentences, and wasincorrect with that advice, Gill wasnot accurately informed of the possible sentence
thet could beimpasad. We, therefore, find that Gill could not intdlligently walve hiscondiitutiond rightsand

enter apleaof guilty.

[1.

In condusion, wefind that therewas no breach of the pleaagreament by the arcuit court
because no specific sentencewas promised to Gill inreturnfor hispleaof guilty. However, becausewe
find that Gill’ spleaof guilty wasnot inteligently and voluntarily made, weorder that the conviction based
on the plea be voided and we remand this case to the circuit court with ingtructions to afford Gill the
opportunity to reconsider his plea.

Writ Granted.



