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The Opinion of the Court was delivered PER CURIAM.
JUSTICE McGRAW dissents.



SYLLABUS

“A mation for summary judgment should be granted only whenit isclear that thereisno
genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto darify the gpplication
of the law.” Syllabus Point 3, Aetna Casualty and Surety Company v. Federal Insurance

Company of New York, 148 W. Va. 160, 133 S.E.2d 770 (1963).



Per Curiam:

Thisisanapped by Tri-State Block Corporation and Glenn Straub from an order of the
Circuit Court of Ohio County granting thegppdllee, David C. Saunders, summary judgment onaclam
asserted by Mr. Saunders under the West VirginiaWage Payment and Collection Act, W. Va. Code
21-5-1, et s2g. Thecircuit court ordered the gppellantsto pay Mr. Saunders wages in the amount of
$11,023.21, liquidated damegesin the amount of $4,093.50, attorneys fees and cogtsin the amount of
$10,347.94, and prejudgment interest in theamount of $2,801.11. On gpped, the gppdlantsclam that
the drcuit court erred in awarding Mr. Saunders summary judgment Since, they daim, agenuineissue of
materid fact exised asto whether Mr. Saunderswas an employeswithin the meaning of the West Virginia
Wage Payment and Callection Act. They dsodamthat, evenif hewasan employee, amaterid question
of fact existed asto the amount of damagesto which hewasentitled. Lasly, they assart thet the circuit
court ered inawarding David C. Saundersattorney feeswithout affording them an opportunity to chdlenge
the fee statement which he had submitted.

l.
FACTS
Theindividua appdlant, Glenn Straub, isthe Presdent of Tri-State Block Corporation,

the corporate appellant in this case.

Therecord developed in this case shows that prior to March 1996, Tri-State Block

Corporation used acompany knownasU-MET of Pennsylvaniaasanindependent s esrepresentative
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tosdl itsmetdlurgica block product. Atthetime, thegppellee, David C. Saunders, wasemployed by U-

MET Corporation and handled the Tri-State Block Corporation account.

InMarch 1996, Tri-State Block Corporation discontinued itsrdationship with U-MET
Corporation. What happened nextisnot precisdy dear. Thegppdlants Tri-Sate Block Corporationand
Glenn Straub, intheir brief, daim that Tri-State Block Corporation began using an operation by the name
of LEMET or Lehigh Metdlurgicd Sarvicesasoneof itsoutdde sdlesrepresentativesand that LEMET
wasan operation of David C. Saunders. David C. Saunders, on the other hand, in hisresponseto the
gopdlant’ shrief, gatesthat: “ Inor around themonth of February 1996, Appdlee[David C. Saunders| was
contacted and recruited by the Appd lant, Tri-State Block Corporation, to becomeits employee and to

provide services on its behalf.”

Variousletersintherecord, writtenontheletterhead of “LEMET—L ehighMetdlurgicd
Sarvices’ show that after March 1996, David C. Saundersdid correspond with various companiesand

provide information and quotes to those companies on Tri-State Block Corporation’ s products.

Lessthanayear after March 1996, Tri-State Block Corporationwrotedirectly to David
C. Saunderson Jenuary 3, 1997, and sated: “Wehavereviewed our sdlesoperationsand have determined
that your servicesare no longer required.” Intheletter, Tri-State Block Corporation indicated that Mr.
Saunderswould bepaidfor al ordersrecaved asof January 1997, and referred to him asan “employee

at-will.”



Following termination of therdationship, Mr. Saundersindituted the present civil action.
In hiscomplaint, he dleged that he had been an employee of Tri-State Block Corporation, and that Tri-
Sate Block Corporation, inbad faith, andinviolation of theWest VirginiaWage Payment and Collection

Act, W. Va Code 21-5-1, et seq., had failed to pay him the full wages due him.

Tri-Sate Block Corporation filed an answer to Mr. Saunders complaint and denied that
he had been itsemployee. Following thefiling of the answer, discovery was conducted, and on Jenuary 21,
1999, David C. Saundersmoved for summeary judgment. Thegppe lantsresisted themotion for summary
judgment and various additiond documentswerefiled by theparties. For ingtance, the letter terminating
Tri-Sate Block Corporation’ srdaionship with Mr. Saunderswas introduced, and in thet letter Tri-Sate
Block Corporation specificaly stated that Mr. Saunderswas an at-will employee. Tri-State Block
Corporation submitted an affidavit prepared by Joe Belot, an outs de consultant, who wasaware of the
nature of the relationship between Tri-State Block Corporation and itsvarious sdesrepresentatives. In
theaffidavit, Mr. Belot dated that: “ These outd derepresentativeswere independent contractorsand were
not employeesof Tri-State Block Corp.” Inthat affidavit, Mr. Belot also stated that as part of hisduties
for Tri-State Block Corporation he was responsible for the manufacture and sale of Tri-State Block
Corporation’ sproduct andthat whileMr. Saundersperformed servicesfor Tri-State Block Corporetion,
between March 26, 1996 and January 3, 1997 “he had no control over Saundersnor did he supervisethe
work that Saundersdid.” Additiondly, Tri-State Block Corporation submitted an affidavit prepared by
Al Lander, itsofficemanager. Inthat affidavit, Mr. Lander sated: “ That Saundersacted independently,

that Tri-State Block Corp. had no control over hiswork nor did | supervise Saunders.”
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Ultimately, thecircuit court after congdering therecord developed, on March 22, 1999,
ruled on the summary judgment motion and found that David C. Saunderswas an employee of Tri-State
Block Corporation within the meaning of the West VirginiaWage Payment and Collection Act, W. Va
Code 21-5-1, et seg., and that he was entitled to specific sums as damages, attorney fees, and
prejudgment interest. The court’s order specifically stated:

3. TheHantiff [David C. Saunders] was an employee of Defendant,
Tri-State Block Corporation within the meaning of theWest Virginia
Wage Payment and Collection Act, W. Va Code Section 21-5-1 et seq.

4. ThePantiff wasterminated from hisemployment with Defendart,
Tri-State Block Corporation effective January 3, 1997.

5. ThePlantiff was not paid wages owed to him within seventy-two
(72) hours after he was terminated from his employment.

6. TheWes VirginiaWage Payment and Collection Act, W. Va Code
Section 21-5-1 et seq., appliesto the case at bar.

7. The Defendant, Tri-State Block Corporation, did not pay the Plaintiff
wagesowed tohimin theamount of Eleven Thousand and Twenty-Three
Dollars and Twenty One Cents ($11,023.21).

8. That pursuant to the aforesaid Wage Payment Collection Act as
liquidated damages, the Plantiff isentitled to thirty (30) days pay inthe
amount of Four Thousand Ninety Three Dollars and Fifty Cents
($4,093.50) based on hisyearly incomeintheamount of $40,935.00, as
reflected by the copy of the Plaintiff’s 1996 1099 Form from the
Defendant, Tri-State Block Corporation, attached hereto and
incorporated herain, divided by the number of months, ten (10), Plaintiff
was employed with said Defendant.

9. Pursuant to the aforesaid Wage Payment and Collection Act, as
liquidated damages Flantiff isentitled to atorney feesand codswhich are
currently inthe amount of Ten Thousand Three Hundred and Forty Seven
Dollars and Ninety Four Cents ($10,347.94). (Please see Billing
Statement attached hereto and incorporated herein). The court has
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reviewed the Billing Statement of thePlaintiff’ scounsd andfindsthet the
attorney fees are declared to be reasonable pursuant to AETNA
Casualty & Surety Co. v. Pitrolo and are hereby approved.

10. Pursuant to the aforesaid Wage Payment and Collection Act the
Fantff isentitled to prejudgment interest, a thelegd rate, effectivefrom
January 7, 1999, intheamount of Two Thousand Eight Hundred and One
Dollars and Eleven Cents ($2,801.11).

In the present proceading, the gppdlants, Tri-State Block Corporation and Glenn Straub,
itsPresdent, dam that questions of materia fact remained in the case a thetime the circuit court entered
summary judgment, and thet under the drcumdiances, ummeary judgment wasingppropriate. Spedificdly,
they damthat the gatusof Mr. Saundersas an independent contractor or asan employeefor the purposes
of West Virginia s Wage Payment and Collection Act wasin doubt and dispute. They dso assart that the
amount of commissonsowed to Mr. Saunderswasindisoute. Findly, they arguethat thetrid court erred
inawarding Mr. Saunders $10,347.94 in attorneysfeeswithout conducting ahearing to afford themthe
opportunity to challenge the reasonabl eness of the fees.

.
STANDARD OF REVIEW

ThisCourt hasindicated that “ adircuit court’ sentry of summeary judgment isreviewedde
novo.” SyllabusPoint 1, Davisv. Foley, 193 W. Va 595, 457 S.E.2d 532 (1995); Syllabus Point 1,
Painter v. Peavey, 192 W. Va. 189, 451 S.E.2d 755 (1994). The Court has further indicated in
Syllabus Point 3 of Aetna Casualty and Surety Company v. Federal Insurance Company of

New York, 148 W. Va. 160, 133 SE.2d 770 (1963) that: “A motion for summary judgment should be



granted only whenitisdear thet thereisno genuineissue of fact to betried and inquiry concaming thefects

is not desirable to clarify the application of the law.”

[1.
DISCUSSION

Ashasheen previoudy dated, Mr. Saundersin hiscomplaint in the presant action, asserted
that hewasan at-will employee of Tri-State Block Corporation at thetime of thetermination of his
relationship with that organization. Tri-State Block Corporation, initsanswer, denied that assertion. A
principa issueraised by the pleadingswas, therefore, whether or not Mr. Saunderswas an * employeg’

withinthemeaning of West Virginia sWage Payment and Callection Act, W. Va Code 21-5-1, et seq.

The portion of West Virginia s Wage Payment and Collection Act which requiresan
employer to pay an employee prompily and laysthe foundation for actionsunder theActisW. Va Code
21-5-3. That Code section provides:

Every person, firm or corporation doing busnessin this State, except
rallroad companies as provided in section one [8 21-5-1] of thisarticle,
shall settlewithitsemployeesat least oncein every two weeks, unless
otherwise provided by specid agreement, and pay them thewagesdue,
|essauthori zed deductionsand authorized wage assignments, for their
work or servicesin lawful money of the United States, or by the cash
order as described and required in the next succeeding section of this
aticle[8§ 21-5-4] or by any method of depositingimmediately available
fundsin an employed'sdemand or time account in abank, credit union or
savingsand loaninditution that may beagresd uponinwriting betweenthe
employee and such person, firm or corporation, which agreement shdl
specificaly identify theemployee, thefinancia ingtitution, thetype of
account and the account number. . . .



Thetems“employes’ and “wages’ for the purposes of the \Wage Payment and Collection
Act areddfined dsawherein the Wage Payment and Callection Act. Spedificaly, an“employes’ isdefined
toinclude*any person suffered or permitted to work by aperson, firm or corporation.” W. Va Code
21-5-1(b). And“wages’ aredefined as*“compensation for |abor or servicesrendered by an employee,
whether the amount is determined on atime, task, piece, commisson or other bassof cdculation. . .”
W. Va Code21-5-1(c). Ladly, an“employer” isdefined as* any person, firm or corporation employing

any employee.” W. Va Code 21-5-1(m).

Inthe present case, certain of the documents submitted by David C. Saundersdoindicate
that Tri-State Block Corporation suffered or permitted David C. Saundersto solicit ordersfor it, or todo
work for it, and further that it agreed to pay commissions on the orders solicited. Thus, under the
documents submitted by David C. Saunders, the Court believesthat thetrial court could properly have
concluded that David C. Saunderswasan “employee’ of Tri-State Block Corporation for the purposes

of West Virginia's Wage Payment and Collection Act.

However, certain of the other documents submitted by David C. Saunders, aswel asthe
brief of Tri-State Block Corporation, suggest that Tri-State Block Corporation’ srelaionship waswith
LEMET or LehighMetdlurgical Sarvices, and that David C. Saunderswasactudly working for or through

LEMET or Lehigh Metallurgical Services.



In Rowe v. Grapevine Corporation, 193 W. Va. 274, 456 S.E.2d 1 (1995), the
Court indicated thet thefact that an individua was an employee of one“employer” did not preclude him
from pursuing adam under West Virginid sWage Payment and Collection Act againg ancther individua
or secondary “employe” for whom hedidwork for wages. Inthat case, foreign agriculturd workerswere
employed by an organization caled Tri-County Growers, Inc., but actualy picked cropsfor anumber of
individual orchard owners. In Rowe v. Grapevine Corporation, id., the Court recognized that the
workers could maintain an action under theWest VirginiaWage Payment and Collection Act againg the
orchard owners, aswell as Tri-State Growers, Inc., solong astheir orchard ownerstook primary
responghility for the day-to-day management of the workerswhen they wereemployed inthear orchards
In line with the holding in Rowe v. Grapevine Corporation, id., this Court believesthat David C.
Saunderswould be entitled to recover agang Tri-State Block Corporation evenif hewasemployed by
LEMET or LehighMetdlurgica Sarvices solongasTri-State Block Corporation primarily managedhim

while he was working in its behalf.

Ashasprevioudy been stated, this Court hasindicated that summary judgment should be
granted only whenitisdear that thereisno genuineissueto betried and that inquiry concerning thefacts
isnot desrableto darify the gpplication of thelaw. In the present case, the Court bdievesthat thereisan
Issueof fact astowhether David C. Saundersworked directly for Tri-State Block Corporation, or whether
heworkedfor LEMET or LehighMetdlurgica Services, which had ardationshipwith Tri-State Block
Corporation. If heactudly workedfor LEMET or Lehigh Metdlurgica Services then thereisan additiond

question astowhether LEMET or Tri-State Block Corporation managed him whilehewasworkingin
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behdf of Tri-State Block Corporetion. Atthevery lesst, the Court believesthat further inquiry concerning
thefactsisdedrableto darify thegpplication of thelaw. Under such circumstances, SyllabusPoint 3 of
Aetna Casualty and Surety Company v. Federal Insurance Company of New York, supra,

indicates that summary judgment is improper.

A second issuein thiscaseiswhether thetrid court properly granted summeary judgment
ontheamount of damages, if any, towhich David C. Saundersisentitled. The documentsintherecord
In the case show that the commissions payablefor David C. Saunders serviceswereto bedetermined in
part on whether the sdleswereto exising cusomersor to new cusomersof Tri-State Block Corporation.
In saeking summary judgment, it gppearsthat David C. Saunders daimed commisson basad on thefact
that certain saleswere made to what he classified as“new accounts.” In opposing hismotion, the
appdlantstook the pogtion that he* did not acquire any new accounts but received commissons duefor

accounts supplied by Tri-State Block during the time period in question.”

This Court believesthat the documentsfiled raise aquestion of fact asto the amount of
commissonsdue, and thusany dameagesdue, or a thevery least inquiry concerning thefactsisdedrable
todaify thegpplicationof thelaw. Under such drcumstances, summary judgment isingppropriate under
therule set forth in Syllabus Point 3 of Aetna Casualty and Surety Company v. Federal Insurance

Company of New York, supra.



The Court notes that an additional assignment of error made by Tri-State Block
Corporation and Glenn Straub isthat thetrid court erred in awarding David C. Saunders atorney fees
without alowing them an opportunity to review and chalenge the fee statement submitted by David C.

Saunders counsel.

This Court hasindicated that where atorney feesareto beawarded, it isincumbent upon
the court to determinethe reasonableness of thefees clamed based on such factorsas (1) thetimeand
|abor required; (2) the novelty and difficulty of the questions; (3) the skill requisiteto perform thelegd
sarvice properly; (4) the preclusion of other employment by the attorney due to acceptance of the case;
(5) thecustomary fee; (6) whether thefeeisfixed or contingent; (7) time limitationsimposed by thedient
or thedrcumstances, (8) theamount involved and the resullts obtained; (9) the experience, reputation, and
ability of the attorneys, (10) the undesirability of the case; (11) the nature and length of the professiond
relationship with the client; and (12) awardsin similar cases. See Aetna Casualty and Surety
Company v. Pitrolo, 176 W. Va 190, 342 SE.2d 156 (1986). In making such an assessment, the
Court bdievesthat itisimpliat, and that fundamentd fairnessrequires, thet the party agains whom fessare
to be assessed be all owed to examine the fee stlatement presented by the party seeking thefeesand to

challengeit.

Inthe present case, in Site of the assartions made by Tri-Sate Block Corporation and
Glenn Straub, it isnot atogether dear that thetria court denied them the opportunity to chalenge David

C. Saunders clam for attorney fees. Shortly before the court entered the judgment order, it became
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necessary for Robert J. Samal, the attorney for Tri-State Block Corporation and Glenn Straub, to
withdraw from the case. It appears that the court had previously indicated that Tri-State Block
Corporation and Glenn Straubwould begiven an opportunity to chalengetheamount of attorney fees for
intheletter indicating thet it was necessary for himto withdraw Mr. Samol dated: “ Asfar asthe proposed
Order, itismy recollection that the Court awarded attorney feesbut did not award an amount. The

defendant would be given an opportunity to contest the amount of attorney feesif so desired.”

Therecord showsthat after entering thejudgment order, the court Sayed itsorder for thirty
daysto afford Tri-State Block Corporation and Glenn Straub an opportunity “to secure new counsel to
represent their interest.” Inhisbrief, David C. Saundersindicates that thiswasdone, in part, so thet the
reasoneblenessof theattorney feescould bechdlenged. Hespedificdly sates “ Appdlantsweregiventhe
opportunity to challenge the reasonableness and the award of the subject atorney feesby thelower court.

They did not!”

Sincetherecord of the caseisunclear asto exactly what happened, this Court cannot
determine whether thetrial court actually denied Tri-State Block Corporation and Glenn Straub the
opportunity to challenge thefee statement submitted by David C. Saunders. On remand, the Court
bdieves however, that thetria court should afford dl parties areasonable opportunity to addressthefee

guestion should it arise.
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For thereasons sated, the judgment of the Circuit Court of Ohio County isreversed, and

this case is remanded for further development.

Reversed and remanded.
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