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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “To successfully challengethe validity of asearch warrant onthebassof fase
information inthewarrant affidavit, the defendant must establish by apreponderance of the evidence that
theaffiant, either knowingly andintentionally or with recklessdisregard for thetruth, included afdse
statement therein.” Syllabus Point 1, in part, Sate v. Lilly, 194 W.Va. 595, 461 S.E.2d 101 (1995).

2. “The condtitutiond guarantee under W.Va. Cong., Artidelll, 8 6 that no search
warrant will issue except on probable cause goes to substance and not to form; therefore, whereitis
condusively proved that amagidrate acted asamereagent of the prosecutoria processand failed to meke
an independent eva uation of the drcumdances surrounding arequest for awarrant, thewarrant will behed
invalid and the search will beheldillegal.” Syllabus Point 2, Satev. Dudick, 158 W.Va. 629, 213
S.E.2d 458 (1975).

3. “If the count inan indictment on which aconvictionishad isgood, it isimmaterid
whether ademurrer to other counts should have been sustained. If error iscommitted in overruling the
demurrer, itisclearly not prgudicid totheaccused.” SyllabusPoint 1, Satev. Hoke, 76 W.Va 36, 84
S.E. 1054 (1915).

4. “Totrigger goplication of the‘plaineror’ doctrine, theremust be (1) aror; (2) thet
isplan; (3) that affects subgtantid rights; and (4) serioudy afectsthefarness, integrity, or public reputation
of thejudicid proceedings.” SyllabusPoint 7, Satev. Miller, 194 W.Va. 3, 459 S.E.2d 114 (1995).

5. “Under the Due Process Clause of the West VirginiaCondtitution, Articlelll,

Section 10, and the presumption of innocence embodied therein, and Artidelll, Section 5, rdlating to the



right againgt sdf-incrimination, it isrevergble error for the prosecutor to cross-examine adefendant in
regard to hispre-tria slence or to comment onthesametothejury.” SyllabusPoint 1, Satev. Boyd,
160 W.Va. 234, 233 S.E.2d 710 (1977).

6.  “Under Rule801(d)(2)(E) of theWest VirginiaRules of Evidence, adeclaration
of aconspirator, made subsequent to theactua commisson of thecrime, may beadmissbleagaing any
co-conspirator if it was made whilethe conspirators were still concerned with the concedlment of thelr
crimina conduct or their identity.” SyllabusPoint 3, Satev. Hdmick, 201 W.Va 163,495 SE.2d 262
(1997).

7. “Thedecigon of atrid court to deny probation will be overturned only when, on
thefacts of the case, that decison condtituted apapable abuse of discretion.” SyllabusPoint 2, Satev.

Shafer, 168 W.Va. 474, 284 S.E.2d 916 (1981).



Per Curiam:

The defendant, Larry Ramsey, gpped shis December 3, 1998 conviction by jury of the
felony offensesof manufacturing acontrolled substance and of conspiracy to manufactureacontrolled
substance. By order dated December 7, 1998, the Circuit Court of Jackson County entered theguilty
vadicts Thedefendant was sentenced to the penitentiary for aterm of oneto fiveyearsfor each offense,
with the sentencesto run concurrently. The defendant now raises severd assgnments of error on apped

to this Couirt.

FACTS

Onthemorning of July 20, 1997, threelaw enforcement officers, Christopher Metz, a
sergeant with the Jackson County Sheriff’ sDepartment, Derrick Taylor, amember of the Ripley Police
Department, and Roger D. Rhodes, adeputy sheriff with the Jackson County Sheriff' s Department, were
conducting surveillanceof apatch of 14 marijuanaplantsinrura Jackson County.! Officers Taylor and
M etz watched the marijuanapatch while Officer Rhodeswasl ocated about 100 yardsaway observingthe

nearby road.

*The marijuanapatch waslocated on the property of an dderly neighbor who lived several hundred
yardsfromthe defendant and hisson. Theinvestigating officers concluded thet the owner of the property
had no knowledge of the marijuana plants.



Officer Rhodestedtified thet hefirgt saw the defendant, Larry Ramsey, and hisson, Todd
Ramsgy, walking on alogging road toward themarijuanapatchwith milk jugs containing water.> Officers
Metz and Taylor videotgped the defendant and hisson looking at themarijuanaplants: When the defendant
and hisson noticed OfficersMetz and Taylor, they departed in separate directions and the defendant
retreated in the direction from which he had come.  Officer Rhodes subsequently encountered the
defendant and his son on theroad, and they werearrested.® A search of the defendant’ shomereveded
Issuesof “High Times” and“Hemp Times’ Magazines, and saverd pagesof literatureconcerning marijuana
seeds.”

Todd Ramsey entered apleaof guilty to manufacturingacontrolled substance and was
sentenced to onetofiveyears. Hetedtified at the defendant’ strid that he had grown the marijuanaplants
himself and that, prior to July 20, 1997, the defendant hed no knowledge of theplants. Thedefendant dso

tedtified that he had no knowledge of the marijuanaplants prior to hisdiscovery of them on July 20, 1997.

*Todd Ramsey testified that the milk jugs were empty.

‘Officer Rhodestetified that he heerd ancisein the brush and shouted “ sheriff' s department, come
out.” Thedefendant emerged fromthebrushwith hisdogs. When Officer Rhodes asked the defendant
what hewasdoing, the defendant replied thet hewaswalking hisdogs. A short timelater, the defendant’s
sonarived onthescene. The State sevidencewasthat OfficersMetz and Taylor thenarrived a the scene
and arrested the defendants. The defendant testified that Officer Rhodesinformed him, “[y]ou’' reunder
arest; get downonyour knees” Todd Ramsey tedtified that, athough unsure, hebdieved it was Officer
Rhodes who arrested him and the defendant.

*According to the defendant, theseitemswere located in the bedroom of Brad Ramsey, another
son of the defendant.



The defendant was found guilty of manufacturing acontrolled substance and conspiracy
to manufacture acontrolled substance. Hewas acquitted of possesson with intent to ddliver acontrolled

substance and conspiracy to possess with intent to deliver a controlled substance.

DISCUSSION

We will now discuss the severa assignments of error raised by the defendant.

Issue #1 - Validity of the Search Warrant

Thedefendant atacksthevdidity of the search warrant executed for the search of hishome
ontwo grounds.® Firg, the defendant argues that the search warrant was invalid due to the reckless
insertion of falsefacts Both theaffidavit and complaint for the search warrant, executed by Officer Metz,

and the search warrant stated in pertinent part:

*Altogether, four search warrantswere executed. Thefirst two warrantswere executed on July
20, 1997. Thethird warrant was executed on July 21, 1997 and related only to the seizure of Todd
Ramsey’ scomputer. Thefourth warrant wasexecuted on July 29, 1997. Theevidencesaized fromthe
defendant’ s residence by the fourth warrant was ordered suppressed by thetrial court because the
description of the defendant’ s property was found to be inaccurate.
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...Cpl. C.C. Metz and Dep. Roger Rhodes did observeLarry

B. Ramsey and Todd Ramsey hisson bringing weter toand taking

careof seven [7] marijuanaplantslocated next to the resdence

of the suspect.
Officer Rhodestestified at the pre-trial suppression hearing and at tria that he did not observe the
defendant and hisson at the marijuanaplants, but that he did observethe defendant and hissonwalking
toward the areawhere the marijuana plants were located, and both were carrying milk jugs containing
water. Officer Metz, on the other hand, testified that he did not see the defendant and his son bringing
water to the plants but he did seethem ingpecting the plants. The defendant concludesthat the warrant
affidavit containsfa se satements because both officers did not see the defendant bringing weter to the
marijuana plants, and because Officer Metz testified that he saw the defendant “ingpecting” the plants

which, says the defendant, is different from “taking care” of them.

Werecently set forth the standard governing thisissuein Syllabus Point 1 of Satev. Lilly,
194 W.Va. 595, 461 S.E.2d 101 (1995) where we stated in part:

Tosuccesstully chalengethevalidity of asearchwarrant

on the basis of faseinformation in the warrant affidavit, the

defendant must establish by apreponderance of the evidencethat

theaffiant, either knowingly and intentionaly or with reckless

disregard for the truth, included a false statement therein.
Thus, the defendant must show by a preponderance of the evidence both that there was afd se gatement
inthesearchwarrant, and thet it was placed thereintentiondly and knowingly or with arecklessdisregard
for thetruth. “Merenegligenceor innocent mistakeisinaufficient tovoid awarrant.” Satev. Lilly, 194

W.Va at 601, 461 S.E.2d at 107, citing Franksv. Delaware, 438 U.S. 154, 171, 98 S.Ct. 2674,



2684, 57 L.Ed.2d 667, 682 (1982). Indetermining whether agtatement isfalse, this Court has said that
“adatement inawarrantisnot false. . . merdy because it summarizesfactsin aparticular way; if a
Satement can beread astrue, itisnot amisrepresentation.” Lilly, 194W.Va a 601, 461 SE.2d a 107.
Fndly, wegivegreat deferencetoatrid court’ sfindings so that “findingsof acircuit court concerning
whether an affidavit containsddiberately fasfied information arenot subject toreversal unlessthey are

clearly wrong.” 1d., citing Sate v. Wood, 177 W.Va. 352, 354-55, 352 SE.2d 103, 105-06 (1986).

Applyingthislaw to theingant facts, we do not bdieve thet the warrant affidavit contains
fdse daements. Rather, theaffidavit may beread as merdy summarizing factsinaparticular way. The
defendant was seen by one of the officersligedinthewarrant affidavit both walking toward the marijuana
plantswith ajug of water andingpecting theplants. Also, webdievethat “ingpecting” marijuanaplantsmay
fairly be characterized as*taking care’ of them. Even presuming that the Satementsat issue conditute
misrepresentations, however, thedefendant hasfailed to provethat they aretheresult of morethan mere

negligence or mistake.

Second, the defendant attacksthe validity of the search warrant on the basisthat the
magisratewho issuedit failed to exerdseindependent judgment. Thedefendant basesthisdam on Officer
Metz' stesimony that Deputy Sheriff Bruce DeVesswrote the warrant affidavit and the body of the search
warrant, and that the magisrate sgned and dated it. In addition, aversthe defendant, the evidencefalsto
demondratethat the magisrate questioned the police officers concerning the existence of probable cause,

The defendant concludes from this that the magistrate failed to exercise independent judicial judgment.
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In Syllabus Point 2 of Sate v. Dudick, 158 W.Va. 629, 213 S.E.2d 458 (1975), this

Court stated:
Thecondtitutiond guaranteeunder W.Va Cong., Article

11, 86 that no searchwarrant will issue except on probable cause

goes to substance and not to form; therefore, where it is

condusively proved that amagidrate acted asamere agent of the

prosecutorial process and failed to make an independent

evaluation of the circumstances surrounding arequest for a

warrant, thewarrant will be hed invaid and the search will be

held illegal.
Thefactsof Dudick werethat during amotion to suppressthe evidence seized under the seerch warrant,
defendant’ scounsd cdled to the stand the justice of the peace who issued thewarrant. Thejudtice of the
peecetedtified that he signed or samped the search warrant without being avarethat the seerch warrant
was being sought upon theinformation of “ardiableinformant,” 158 W.Va a 641, 213 SE.2d at 466,
without knowing who theinformant was, and without making an independent determination asto whether
theinformant wasrdiable. This Court found that the magisirate became amere agent of the prasecution

and held the search warrant invalid.

InSatev. Jonaker, 167 W.Va. 97, 280 S.E.2d 212 (1981), wereiterated our holding
inDudick. In Sonaker, asin Dudick, the magistrate who issued the search warrant was not involved
in the prepardtion of the affidavit or thewarrant. However, we found that the magistrate’ s subsequent

guestioning of the affiant was adequiete to permit him to make an indegpendent eva uation of probable cause



Findly, in Satev. Bates, 181 W.Va. 36, 380 S.E.2d 203 (1989), it was claimed that
the magisrate who issued the search warrant did not direct the palice officer infilling out the seerch warrant
but merdly watched the officer Sgn the affidavitsunder oath. The record reveded, however, thet after
reading the affidavit and warrant prepared by the officer, the magidrate requested the officer to rdatethe
crcumgancesleading to hisrequest for asearchwarrant. ThisCourt concluded that, likethe magistrate
in Jonaker, themagigtrate acted inasufficiently independent manner, by conducting an examination of

the affiant under oath, to validate the search warrant.

Intheingtant case, thereis evidence that the search warrant was prepared by Officer
DeWeesand not themagigtrate. But unlike Dudick, Sonaker, and Bates, the record does not reves
the processthat occurred prior to the magidrate sissuance of the search warrant. “[O]rdinarily this Court
will not go behind thethought processesof ajudgeor magigrae’ when examining thevaidity of aseaerch
warrant. Dudick, 158 W.Va. at 641, 213 SE.2d at 465. We depend, rather, upon the affidavit in
support of the search warrant which isusudly the only available evidence of the facts and circumstances
judtifying theissuance of thewarrant. Wewill only go beyond the warrant affidavit to examine the thought
processes of themagistrate “when other evidence conclusively demonstratesthat amagistrateisso
influenced by the policethat he becomesamere agent of the prosecution].]” Dudick, 158 W.Va a 642,

213 SE.2d & 466. Thereisno such evidencein the presant case® Indead, the defendant presentsuswith

*The defendant statesthat no independent questioning was undertaken by themagistrate and no
record of any questioning exists asrequired by Rule 41(c) of the West Virginia Rules of Crimina
Procedure. Rule41(c) providesthat “[b]efore ruling on arequest for awarrant the magistrate or circuit

(continued...)



only the search warrant prepared by Officer DeWees and signed and dated by the magistrate and the
naked assertion that the magistrate failed to exercise independent judicid judgment. Therefore, the
defendant has not condusvely shown that the magistratefailed to make an independent eva uation of the
drcumstancessurrounding therequest for awarrant. Accordingly, wefindthet thecircuit court did not err

in holding that the search warrant issued for the search of the defendant’ s house was valid.

Issue # 2 - Two Conspiracy Counts

Ashis second assgnment of error, the defendant assartsthat the circuit court erred in not
dismissng oneof the conspiracy countsin theindictment prior totria. According to the defendant, the

evidence presented supported the existence of only one congpiracy, one both to manufacture and sl

®(...continued)
judge may require the affiant to appear personaly and may examine under oath the affiant and any
witnessesthe affiant may produce, provided that such proceeding shall be taken down by acourt reporter
or recording equipment and made part of theaffidavit.” (Emphassadded.) Theruledearly providesthat
guestioning of the affiant or other witnesses is discretionary with the magistrate or circuit judge.
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marijuana.” Thedefendant arguesthat alowing both conspiracy countsto goto thejury confused thejury

and prejudiced the defendant.

In Syllabus Point 1 of Sate v. Hoke, 76 W.Va. 36, 84 SE. 1054 (1915), this Court
sated “[i]f the count in an indictment on which aconvictionishad isgood, it isimmateriad whether a
demurrer to other counts should have been sustained. If error iscommitted in overruling the demurrer, it
isclearly notprgudicid totheaccused.” Thedefendant inthis casewas convicted of only one count of
conspiracy. Further, he does not contend that the evidenceisinsufficient to support his conviction of this
sgngleconspiracy. Therefore, the defendant’ scomplaint that hewastried for another conspiracy count for
which hewasnot convicted isrendered immateria. The defendant wasnot prejudiced by theimproper

conspiracy count, if such it was, a question we need not decide.

At thispoint, we notethat the defendant’ snext three assgnments of error, concerning the

admission of evidence, werenat objected to at trid 2 Therefore, the admission of thisevidencemugt invoke

"Prior to the defendant’ sconviction, atrid of the defendant onthesame chargesresulted inahung
jury. Thedefendant contends, therefore, that prior to the second trid, the court was aware that the Stiate's
evidence supported the existence of only one conspiracy.

®The defendant concedes only that the admission of the defendant’ s silence was not preserved for
goped. Our ssarch of therecord reved s however, that thefollowing two dleged errorswere not objected
toat trid ether. Thedefendant movedinlimineprior totrid for the suppression of aleged co-conspirator
daements. Wegtated in Syllabus Point 1 of Wimer v. Hinkle, 180 W.Va 660, 379 S.E.2d 383 (1989)
that “[gln ojection to an adverseruling onamationin limineto bar evidence a trid will presarvethe poirt,
even though no objection was mede a thetime the evidence was offered, unlesstherehasbeen asgnificant
changein thebagsfor admitting theevidence.” However, according to the defendant, the motion was
reserved by thetrid court for ruling during trid. At trid, the evidence was admitted without objection.

(continued...)



the plain error doctrine before this Court will reversethe defendant’ sconviction. In SyllabusPoint 7 of
Satev. Miller, 194 W.Va. 3, 459 S.E.2d 114 (1995), this Court held that in order “[t]o trigger
application of the‘plain error’ doctrine, there must be (1) an error; (2) that isplain; (3) that affects
substantia rights; and (4) serioudy affectsthefairness, integrity, or public reputation of thejudicia

procesdings.” Accordingly, wewill andyzethenext three assgnmentsof error under our plainerror rule.

I ssue #3 - Admission of Defendant’s Slence

During the State sdirect examination of Officer Rhodes concerning hisencounter withthe
defendant, the following testimony occurred:

Q. WhenMr. Ramsey came out and you told him to get down,
then what happened?

A. | asked himwha hewasdoin’. Hesadhedbeenwdkin' his
dogs because they’ d been cooped up for a couple of weeks.

Q. Did he say anything else?
A. No.
During the Stat€ s cross-examination of the defendant, the following responses were dicited concerning

the same matter:

8(...continued)
Therefore, the defendant did not givethetria court an opportunity to rule on theissue of dleged co-
conspirator statements.
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Q. So, when Roger Rhodes stopped you, did you say, “Roger,
there' s amarijuana patch back up there?’

A. | never said nothing.

Q. Youdidn't say that to Officer Rhodes, did you?

A. Hedidn’t give me the opportunity to say nothing.

Q. Youdidn't volunteer that, did you?

A. No.
Fndly duringtheState' sd os ngargument, theprasecuting atorney characterized thedefendant’ sconduct
immediately prior to his arrest by stating:

If things happened theway Larry Ramsey tried to tell you, he

would have just walked down theroad. He knew what was

going on. Somebody had caught them. Hedidn't say, “Don't

shoot.” Hejud left. Heand Todd went in oppogite directions.

That’s not a coincidence either.

When Mr. Ramsey came out of the brush, he was

confronted by aperson he' sknown for yearsand knowsto bea

law enforcement officer. Didhesay, “ Oh, Roger, thank goodness

you camedong; | wasin somebody’ smarijuanapatchand | saw

somebody upthere. Y ou better go seewho' supthere” No, he

didn’'t say that. Hedidn't say anything, because he knew what

had happened.
Thedefendant now daimsthat these admissionsinto evidence of hisslence undermined the presumption

of innocence.

In Syllabus Point 1 of Satev. Boyd, 160 W.Va. 234, 233 SE.2d 710 (1977), this Court

Stated:

11



Under the Due Process Clause of the West Virginia
Condtitution, Article I11, Section 10, and the presumption of
Innocenceembodiedtherein, and Articlelll, Section 5, relating to
theright againgt self-incrimination, itisreversbleerror for the
prosacutor to cross-examineadefendant inregard to hispre-trid
silence or to comment on the same to the jury.
Our holding in Boyd was based on the United States Supreme Court holding in Doylev. Ohio, 426 U.S,
610, 96 S.Ct. 2240, 49 L .Ed.2d 91 (1976) thet the condtitutiond right to remain slent carrieswithit the
princpletheat adefendant cannot beimpeached a trid by hispre-trid slence. The Doyle-Boyd rule does
not goply intheingtant case, however, becausethereisevidencethat the defendant’ ssilence occurred prior

to his arrest and the giving of Miranda warnings.

In State ex rel. Boso v. Hedrick, 182 W.Va. 701, 391 S.E.2d 614 (1990), the
defendant daimed ineffective ass gance of counsd because hislawyer failed to object totheState scross-
examindion of him regarding hispre-trid slence. Thedefendant daimed a trid that hewasa hismother's
homewhenthecrimewascommitted. On crass-examination, hewasasked why hehad not disclosed this
excul patory information when he surrendered to police.® This Court found that the Doyle-Boyd principle
did not apply, and explained:

Werecognized in [ Satev.] Oxier, ... [175W.Va

760, 338 S.E.2d 360 (1985)], that in Fletcher v. Weir, 455
U.S. 603, 102 S.Ct. 1309, 71 L.Ed.2d 490 (1982), the United

n Hedrick, the defendant turned himsdlf in the day after the crime was committed. Thepolice
tedtified that hewas not asked to give astatement and was, therefore, not given any Miranda warnings.
Although thiswas digputed by the defendant, thetrial court at the habeas hearing concluded that no
Miranda warnings were given and, therefore, the Doyle-Boyd principle did not apply.

12



States Supreme Court held the prosecutor’ scross-examination of
thedefendant regarding hispost-arrest sillencedid not violate
Doyle because there were no Miranda warnings given. [ 175]
W.Va a[761], 338 SE.2d a 361. In Oxier, we noted that the
Supreme Court in Jenkinsv. Anderson, 447 U.S. 231, 240,
100 S.Ct. 2124, 2130, 65 L.Ed.2d 86, 96 (1980), reasoned:
“In this case, no governmenta action induced
petitioner toremain silent beforearrest. The
failureto speak occurred beforethe petitioner
was taken into custody and given Miranda
warnings. Consequently, the fundamental
unfairnesspresent in Doyleisnot presentinthis
case. We hold that impeachment by use of
prearrest Slencedoesnot violatethe Fourteenth
Amendment.”

Our rationdein Hedrick gopliesto thefacts of theindant case. In hisbrief to this Court,
the defendant arguesthat the silence admitted & trid waspost-arrest.® The Sate’ sevidence, however,
wasthat the defendant’ s sllence when he encountered Officer Rhodes occurred prior to the defendant’ s
arest. Specificdly, Officer Rhodestedtified that after hisencounter with the defendant, inwhich the
defendant said only that hewaswalking hisdogs, OfficersMetzand Taylor arrived, identified themsdves,
read the defendant the Miranda warnings, and placed them under arrest. Because of the evidence that
the defendant’ sslence occurred prior to hisarrest and the giving of Miranda warnings, we conclude that

the use of this silence at trial was not plainly wrong."*

19See footnote 3.

"The defendant’ sslence wasfirgt admitted into evidence through thetesimony of Officer Rhodes
during the State’ s case-in-chief and not to impeach the defendant on cross-examination. We do not
believe, however, that Officer Rhodes' brief and isolated tesimony conditutesprgudicid error. In Sate
v. Hamilton, 177 W.Va. 611, 355 SE.2d 400 (1987), apolice officer testified that the defendant made

(continued...)
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4. Admission of Todd Ramsey’ s Satement

Thedefendant next arguesthat thedreuit court erred in admitting the out-of -court datement
of Todd Ramsey inwhich hedlegedly sad to Officer Rhodes*[y]ou’ renot goingto turnusin areyou,
Roger?’ 2 The defendant notesthat according to Rule 801(d)(2)(E) of theWest VirginiaRulesof Evidence
an out-of-court gatement by an dleged co-congpirator isnot admissble a thetria of another dleged co-
conspirator unlessitismadeduring thecourseof and infurtherance of the conspiracy. Accordingtothe

defendant, by the time this statement was made any conspiracy had been thwarted.

In Syllabus Point 3 of Satev. Helmick, 201 W.Va 163, 495 SE.2d 262 (1997), we

Stated:

Under Rule 801(d)(2)(E) of the West VirginiaRules of
Evidence, adedaraion of acongpirator, made subsequent to the
actua commisson of thearime, may beadmissbleagang any co-
conspirator if it was made while the conspirators were till
concerned with theconcealment of their crimina conduct or their
identity.

H(...continued)
no Satement after the defendant’ sarrest and Miranda warningswere given. This Court determined thet
the comment was not about the defendant’ sfailureto givehisstory or dibi a thetime hewasarrested and
thatitsprgudicid effect wasminimad. Intheingtant case, the officer Imply dated “no” totheprosecutor’s
query concerning whether the defendant said anything e seto the officer prior to the defendant’ sarrest.
We believe that this was not prejudicial to the defendant.

2T odd Ramsey tedtified that, athough unsure, hethought that he said something to the effect of
“Roger, you' re not going to try to pin thison us?’

14



InHelmick, an dleged co-conspirator to murder testified at the defendant’ strid that the day following the
murder, the defendant admitted to killing the victim. The defendant contended in hisgpped to this Court
thet thisaleged satement to the dleged co-conspirator was not admissible under Rule 801(d)(2)(E) of the
West VirginiaRules of Evidence because it was made after the termination of the conspiracy. We
disagreed and found that the statement was made during the course of the conspiracy because the
conspiratorswere still concerned with the concealment of their criminal conduct and their identity.
However, we conduded thet the satement did not fall within the co-congpirator exemption to the hearsay

rule because it did not serve to further the conspiracy.™

Intheingtant case, the statement made by Todd Ramsey to Officer Rhodeswas made
when the co-conspiratorswere still concerned with the concealment of their criminal conduct and their
identity. Therefore, it wasmadeinthecourse of the congpiracy. Also, unlikeinHelmick, the gatement
was clearly made to serve the purpose of concealing the conspiracy to grow marijuanain that it was
designed to persuade Officer Rhodes, along-time acquaintance, not to arrest the defendant and hisson.

Accordingly, we find no error in the admission of Todd Ramsey’s statement to Officer Rhodes.

Issue #5 - Admission of Defendant’ s Wife's Satement

We concluded, however, that the testimony was admissible under Rule 804(b)(3) of the West
Virginia Rules of Evidence, the statement against interest hearsay exception.

15



Officer Metz tedtified that when he and the defendant arrived a the defendant’ s house
subssquent to thearrest, the defendant’ swife said to him, 1 warned you about this. I'mnot comin’ to get
youout.” Thedefendant arguesthat Officer MetZ stesimony wasaviolaion of the husand-wife privilege
and thehearsay rule WhileW.Va Code, 57-3-3 (1923) providesthat generdly ahusband and wifeshdl
not be alowed to be cdled asawitness againg the other in criminal cases, as conceded by the defendarnt,
this code section applies only to the spouse sin-court testimony and, thus, isnot applicable here. Sate

v. Bailey, 179 W.Va. 1, 365 S.E.2d 46 (1987).

The defendant aso aversthat the admission of this Satement violated the hearsay rule,
Unfortunately, the admission of thisevidencewas not objected to a trid o that we do not know thetrid
court’ sreason for dlowing it. Whileit may be argued that the satement was admissible as a atement
agand interest pursuant to Rule 804(b)(3) of theWest VirginiaRules of Evidence, this Court will presume
that the admission of the statement was error. Wefail to see, however, how the error affected the
ubgtantid rights of the defendant. In Satev. Miller, supra, we sad that to affect substantid rights, the
error “must have affected the outcome of the proceedingsin thecircuit court.” 194W.Va at 18, 459
SE.2d a 129. Further, “[i]t isthe defendant rather than the [prosecutor] who bears the burden of
persuasion with respect to prgudice.” 1d., quoting United Satesv. Olano, 507 U.S. 725, 734, 113
S.Ct. 1770, 1778, 123 L .Ed.2d 508, 520 (1993). After reviewing the record and the State’ s evidence,
we are unableto conclude, and the defendant has not proved to us, that the admission of hiswife's

Satement affected theoutcome of thetrid. Accordingly, wefind that it doesnot conditute plain error.
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6. Denial of Probation

Hnaly, the defendant daimsthet it wasan abuse of discretion for thetria court to sentence
him to the penitentiary without making specific findingsjustifying such asentence. According tothe
defendant, hemet dl of thetria court’ srequirementsfor probation except for thefact that hewasnot quick
to expressremorse. Under any objective stlandard, saysthe defendant, thisisnot acrimethat justifies
sending an otherwise productivemember of society to the penitentiary. The defendant further arguesthat
the order refusing release on probation did not contain a statement of the reasonsfor therefusa of

probation, in violation of W.Va. Code, 62-12-8.

Wehave previoudy recognized that * adefendant convicted of acrime hasno absoluteright
to probation.” Satev. Loy, 146 W.Va. 308, 318, 119 SE.2d 826, 832 (1961). Rather, probationis
“amatter of grace.” SyllabusPoint 3, Sate ex rd. Winter v. MacQueen, 161 W.Va. 30, 239 SE.2d
660 (1977). Accordingly, “[t]hedecison of atrid court to deny probation will be overturned only when,
onthefactsof thecase, that decison congtituted apa pableabuse of discretion.” Syllabus Point 2, Sate
v. Shafer, 168 W.Va 474, 284 SE.2d 916 (1981). Thereissamply nothing inthefactsof thiscaseto

persuade us that the trial court’s decision to deny probation was either arbitrary or erroneous.
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W.Va Code § 62-12-8 (1939) satesin rlevant part that “[o]rders granting or refusng
releaseon probation shdl containabrief Satement by thecourt of thereasonsfor itsaction.” Thetrid court
order states:

Basad upon the matters st forthin thewithin presantence
Investigation report, thejury verdict filed herein, thestatementsof
the Defendant and hisattorney, and dl other mattersgppearing of
record to the Court, the Court could not find that the Defendant
wasunlikdy to again commit crime, and that the publicwed did
not require that the Defendant be imprisoned].]
Webdievethat thisissufficient to meet the requirement of W.Va Code § 62-12-8. In Satev. Shafer,
this Court found an order denying probation satisfactory which read: “the ends of justice would not be
served by placing the defendant on probation.” 168 W.Va. a 477, 284 W.Va. a 919. The Court
concluded that “[w]hile such languageis conclusory and perhaps not in the true spirit of the statute, we
cannot say that it condtituteserror.” 1d. Theorder intheingtant caseismuch more detailed thantheone
found sufficient in Shafer. Accordingly, wefind thet thetrid court did not abuseitsdiscretion in denying

probetion to the defendant, and that thetria court’ s order met the requirement of W.VVa Code § 62-12-8.

CONCLUSION

Insum, wefind, for theforegoing reasons, that thetria court did not commit prgudicid

error. Accordingly, we affirm the final order of the Circuit Court of Jackson County.
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Affirmed.



