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SYLLABUSBY THE COURT

1. “* A writ of prohibitionwill not issueto prevent asmple abuse of discretionby a
trid court. Itwill only issuewherethetrid court hasnojurisdiction or having suchjurisdiction exceedsits
legitimate powers. W. Va. Code, 53-1-1." Syllabus point 2, Sate ex rel. Peacher v. Sencindiver,
160 W. Va 314, 233 SE.2d 425 (1977).” Syllabuspoint 1, Sateexrd. Smsv. Perry, 204 W. Va

625, 515 S.E.2d 582 (1999).

2. “‘In determining whether to entertain and issuethe writ of prohibition for casesnot
involving an absence of jurisdiction but only whereit is claimed that the lower tribunal exceeded its
legitimate powers, thisCourt will examinefivefactors. (1) whether the party seeking thewrit hasno other
adequate means, such asdirect apped, to obtain the desired rdlief; (2) whether the petitioner will be
damaged or preudiced inaway that isnot correctableon gpped; (3) whether thelower tribund’ sorder
isclearly erroneousasametter of law; (4) whether thelower tribund’ sorder isan oft repeeted error or
manifess persgent digegard for ether procedurd or subgtantivelaw; and (5) whether thelower tribund’s
order rases new and important problemsor issues of law of first impresson. Thesefactorsaregenerd
guiddinesthat srve asaussful sarting point for determining whether adiscretionary writ of prohibition
shouldissue: Althoughdl fivefactorsneed not bestisfied, it iscleer that the third factor, the existence of
clear error asamatter of law, should be given substantia weight.” Syl. Pt. 4, Sateex rel. Hoover v.
Berger, 199 W. Va 12,483 SE.2d 12 (1996).” Syllabuspoint 1, State ex rel. Youth Services

Systems, Inc. v. Wilson, 204 W. Va. 637, 515 S.E.2d 594 (1999).



3. ““A circuit court, upon motion of aparty, by itsinherent power to do what is
reasonably necessary for the adminidration of justice, may disquaify alawyer from acase becausethe
lawyer’ srepresentation in the case presentsaconflict of interest wherethe conflictissuch asdearly tocall
inquedionthefair or efficdent adminigration of jugice. Such motion should beviewed withextremecaution
because of theinterference with the lawyer-client relationship.” Syl. Pt. 1, Garlow v. Zakaib, 186
W.Va 457,413 S.E.2d 112 (1991).” Syllabuspoint 2, Musick v. Musick, 192 W. Va. 527, 453

S.E.2d 361 (1994).

4, In ajuvenile proceeding, the decision whether to grant or deny amotion to
disqudify alavyer dueto aconflict of interest iswithin the sound discretion of the arcuit court, even where

the interested parties have waived any conflict.



Davis, Justice:

Inthisorigina proceedingin prohibition, Michael A.P.,'ajuvenile, seeksto prohibit the
Circuit Court of Preston County, acting initsjuvenile court capadity, from enforang its order of November
18, 1990, By that order, the court disqudified Michad’ s court-gppointed counsd from further representing
him dueto the gppearance of impropriety arisng from her former representation of another juvenilewho
isexpected to be cdled asawitnessfor the State in the proceedings againgt Michad. Michael contends
thet, becausethe partiesconcerned havewaived any potentid conflict of interest, thedisqudification order
should not beenforced. Wehold thet the decison whether to disqudify counsel, even when any conflict
has been waived, iswithin the discretion of thetrid court. Inaddition, we conclude that no gppropriate

grounds for issuing awrit of prohibition were presented in this case. Therefore, the writ is denied.

l.
FACTUAL AND PROCEDURAL HISTORY
On September 27, 1999, the Preston County Prosecutor filed ajuvenile delinquency
petitionagaing Michad A.P., the petitioner, dleging various offensesind uding possessing adeedly wegpon

on schoal property.? Michad, astudent, was dlegedly found to have brought aknifeto schoal with him.

“Wefollow our past practicein domestic and juvenile casesinvolving sendtivefactsand
do not usethe last names of the parties. See, e.g., Sate exrel. Amy M. v. Kaufman, 196 W. Va.
251, 254 n.1, 470 S.E.2d 205, 208 n.1 (1996).” Sateexrd. Ohl v. Egnor, 201 W. Va. 777, 780
n.1, 500 S.E.2d 890, 893 n.1 (1997).

Pursuant toW. Va. Code § 61-7-11a(b) (1995) (Repl. Vol. 1997), thisoffensewould
be afelony if committed by an adult:

(continued...)



During aprdiminary hearing in thismatter, Virginia Jackson Hopkinswas gppointed to represent Miched.
Inaddition, the principd of the school testified at the hearing. He stated that another sudent, Danid B.,
who had aso been found to have aknife on schoal property, derted him thet Michad had aknifeat schoadl.
Following thepreliminary hearing, Michad wasplacedinthelegal custody of theWest VirginiaDepartment
of Hedlth and Human Resources and, and in the physical custody of the Monongdia County Y outh

Services Center.

Subsequent to Michad’ s preliminary hearing, M's. Hopkins was gppointed to represent
Danid B. in connection with chargesagaingt him for having aknife on school property. However, a a
preiminary hearing onthechargesagaingt Danid, the assstant prosecuting attorney moved that Ms.
Hopkinsbe disqudified dueto the conflicting interests of the two boys, who were both being represented

by Ms. Hopkins. Although Ms. Hopkins objected to being disqudified, the circuit court granted the

?(...continued)

(b)(2) 1t shdl beunlawful for any personto possessany firearm
or any other deadly wegpon on any school busasdefined in section one
[8 17A-1-1], atide one, chapter saventeen-aof thiscode, or inor onany
publicor private primary or secondary education building, structure,
facility or groundsthereof, including any vocationd education building,
gructure, fadlity or groundsthereof where sscondary vocationd education
programs are conducted or at any school-sponsored function.

(3) Any person vidlating thissubsection shal beguilty of afdony,
and, upon conviction thereof, shall beimprisoned in the penitentiary of this
datefor addfiniteterm of years of not lessthan two years nor more than
ten years, or fined not more than five thousand dollars, or both.
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prosecutor’ s motion and appointed other counsel for Daniel.

Mearwhile, inMiched’ scase, Ms Hopkinsrequested atrid by jury and further asked thet
Michad berdessad to the custody of hisfather. Sometime after these requestswere made, the prosecuting
atorney filedamationto disqudify Ms. Hopkinsfrom representing Miched. Theprosecutor asserted that
during Ms. Hopkins' representation of Danidl, shewasbdieved to have discussed with him thefacts
relating to Michadl. Furthermore, the prosecutor stated that Daniel was expected to testify at the
adjudicatory hearinginMichad’ scase. The prosecutor argued that Ms. Hopkins' examination of Danid
a Michad’ sadjudicatory hearingwould createan actud conflict, or a least the gppearance of impropriety.
Ms. Hopkinsres sted being disqualified. She assarted that therewasno actud conflict asthe boysgave
corresponding accounts of the relevant events.® She dso reported that the juveniles and their parents had
waived any potentia conflict, though she presented the.court with no evidence demongtrating thisfact.*
After conducting ahearing on the motion to disqudify, the circuit court entered an order finding Ms.
Hopkins was disqualified from further representing Michael. Inits order, the court explained:

[1]t may create the appearance of impropriety for Ms. Hopkins to

continuerepresentation of the Juvenile Respondent. In particular, thereis
alikdihood that Ms. Hopkinswill crossexamine, Daniel [B.], another

Notwithstanding Ms. Hopkins assartion that thereare no factua discrepancies between
theboys descriptionsof the rdevant events, the prosecutor indicated, during the hearing on hismotionto
disqudify, that Miched’ sdefense may bethet heinedvertently hed theknifewith himat school thet day and
wasunaware of itspresence. (Indeed, Ms. Hopkins, in her petition beforethisCourt, states*the school
learned that Michael [A.P.] inadvertently brought aknifeto school.” (emphasisadded)). Thus, the
prosecutor asserted that the fact Daniel knew Michael had the knife is contrary to such a defense.

“Subseouent to the hearing on the prosecutor’ smation to disqudify, Ms Hopkins obtained
written waivers from Michael A.P. and his father, and Daniel B. and his mother.
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Juvenile Respondent, who sheprevioudly represented, about matters

related to this case which shediscussed with him while she represented

him.

Michad, through Ms. Hopkins, then filed apetition for writ of prohibition inthis Court
seeking to prohibit the circuit court from disqudifying Ms. Hopkinsashiscounsd.> Wegranted aruleto

show cause. We now deny the writ of prohibition.

.
STANDARD FOR WRIT OF PROHIBITION
BExpressng thelimitsto our exerase of arigind jurisdictionin prohibition, we havefrequently
explainedthat “*[a] writ of prohibitionwill not issueto prevent asmpleabuseof discretion by atrid court.
Itwill only issuewherethetria court hasno jurisdiction or having such jurisdiction exceedsitslegitimate
powers. W. Va. Code, 53-1-1." Syllabus point 2, Sate ex rel. Peacher v. Sencindiver, 160
W. Va. 314, 233 SE.2d 425 (1977).” Syl. pt. 1, Sateexrd. Smsv. Perry, 204 W. Va. 625, 515

S.E.2d 582 (1999). Asthe disqualification of counsd isclearly within atria court’sjurisdiction,’

The petition filed by Ms. Hopkinsin this case d so requested awrit of habeas corpus ad
subjiciendum to be directed to the West Virginia Department of Health and Human Resources and the
Monongdia County Y outh Services Center. This Court issued arulein habess corpus returnable before
the Honorable Lawrance S. Miller, J., on November 23, 1999, for the purpose of holding ahearing to
determinethesuitability of Miched’ sfather to have custody of him pending adjudication of theunderlying
matter. Following the hearing of November 23, by order entered November 24, 1999, Judge Miller
released Michael to the custody of his father.

°Se eg., Syl. pt. 2, Musick v. Musick, 192 W. Va. 527, 453 S.E.2d 361 (1994) (“‘A

circuit court, upon motion of aparty, by itsinherent power to do what isreasonably necessary for the

adminigtration of justice, may disqudify alawyer from acasebecausethelavyer’ srepresentationinthe
(continued...)



prohibitionwill lieinthiscaseonly if it can be demondrated that the court exceaded itslegitimate powers

“In determining whether to entertain and issue the writ of
prohibition for cases not involving an absence of jurisdiction but only
whereitisdamed that thelower tribuna exceeded itslegitimaie powers,
thisCourt will examinefivefactors: (1) whether the party seeking thewrit
has no other adequate means, such asdirect goped, to obtain the desired
rief; (2) whether the petitioner will be damaged or prgudiced inaway
that isnot correctable on gpped; (3) whether thelower tribunal’ sorder
isclearly erroneousasamaiter of law; (4) whether thelower tribund’s
order isan oft repeated error or manifests persstent disregard for aither
procedurd or substantivelaw; and (5) whether thelower tribund’ sorder
raises new and important problemsor issues of law of first impression.
Thesefadtorsare generd guiddinesthat sarve asauseful Sarting point for
determining whether adiscretionary writ of prohibition should issue.
Although dl fivefactors need not be satisfied, it is clear that the third
factor, the existence of clear error asamatter of law, should be given
substantial weight.” Syl. Pt. 4, Sateexrel. Hoover v. Berger, 199
W. Va. 12,483 S.E.2d 12 (1996).

Syl. pt. 1, Sate ex rel. Youth Servs. §ys, Inc. v. Wilson, 204 W. Va. 637, 515 S.E.2d 594 (1999).

Having reviewed these standards, we now discuss the petition that is before us.

[I.
DISCUSSION
Insupport of thispetition, couns for Michad arguesonly that shehad obtained waivers

that comport with Rule 1.7 of theWest VirginiaRules of Professondl Conduct and that a“ conflict charged

®(...continued)
caepresentsaconflict of interest wherethe conflictissuch asdearly to cal in question thefair or efficient
adminigrationof justice. Such motion should be viewed with extreme caution because of theinterference
with the lawyer-client relaionship.” Syl. Pt. 1, Garlow v. Zakaib, 186 W. Va. 457, 413 SE.2d 112
(1991).”).



by an opposing party isto be viewed with caution.” Citing Sateex rdl. Taylor Assocs. v. Nuzum, 175
W. Va 19, 23, 330 S.E.2d 677, 681-82 (1985). Counsdl was silent with regard to whether the
extraordinary remedy of prohibitionisappropriateinthisindance. However, thisthreshold issuemust be

resolved before we may address the substantive issue asserted.

Onthequegtion of acircuit court’ sauthority to disquaify alawyer uponthemotion of a

party, we have previously held:
“A dreuit court, upon mation of aparty, by itsinherent power to

do what isreasonably necessary for the administration of justice, may

disqudify alawyer from acasebecausethelawyer’ srepresentationinthe

casepresentsaconflict of interest wherethe conflictissuch asdearly to

cdl inquegionthefar or efficient adminidration of justice. Suchmotion

should beviewed with extreme caution because of theinterferencewith

the lawyer-client relationship.” Syl. Pt. 1, Garlow v. Zakaib, 186

W. Va 457, 413 SE.2d 112 (1991).
Syl. pt. 2, Musick v. Musick, 192 W. Va. 527, 453 S.E.2d 361 (1994) (emphasis added). Inthis
syllabus point, we used theword “may,” thereby indicating that the decison whether to grant or deny a
moationtodisgudify iswithinthetrid court’ sdiscretion. “Theword‘ may’ generdly Sgnifiespermissonand
connotesdiscretion.” Satev. Hedrick, 204 W. Va. 547, 552, 514 S.E.2d 397, 402 (1999) (citations
omitted). Seealso Powersv. Union Drilling, Inc., 194 W. Va. 782, 786, 461 S.E.2d 844, 848
(1995) (dating “[t]helegidators choiceof theterm‘may’ . .. wasintended to operatein adiscretionary,
rather than an obligatory, manner”); Weimer-Godwin v. Board of Educ. of Upshur County, 179
W. Va 423,427,369 SE.2d 726, 730 (1988) (“Theword‘ may’ generaly should beread asconferring

both permission and power.”); Hodgev. Ginsberg, 172 W. Va. 17, 22, 303 S.E.2d 245, 250 (1983)



(*We agree with the respondent that the use of the word ‘may’ in a statute often indicates discretion.”).

Variousother jurisdictionshavesmilarly recognized thet the ultimate decis on of whether
todisquaify alawyer isleft to the discretion of thetrid judge.” See Wheat v. United Sates, 486 U.S.
153, 164, 108 S. Ct. 1692, 1700, 100 L. Ed. 2d 140, 152 (1988) (“ The evaluation of the factsand
adrcumgtances of each caseunder thisstandard must beleft primarily to theinformed judgment of thetrid
court.”); United Sates v. Williams, 81 F.3d 1321, 1325 (4th Cir. 1996) (determining that
“disqudification of [the defendant’ s] counsd waswell withinthedigtrict court’ sdiscretion”); United
Sates v. Koon, 34 F.3d 1416, 1436-37 (9th Cir. 1994) (commenting that a district court’s
disqudification of alawyer isreviewed for an abuse of discretion), aff din part rev dinpart, 518 U.S,
81, 116 S. Ct. 2035, 135 L. Ed. 2d 392 (1996); United Satesv. Fulton, 5 F.3d 605, 614 (2d Cir.
1993) (recognizing that “ district courts have broad | atitude in making adecison whether to disqudify a
defendant’ schosen counsdl”); Grahams Serv. Inc. v. TeamstersLocal 975, 700 F.2d 420, 423 (8th
Cir. 1982) (“ Thedecisonwhether to disqudify counsd restsinthesound discretion of thedidrict court,
anditsdecigonwill nat be overturned aosent ashowing of adear abuse of discretion.” (footnote omitted));
Oxford Sys., Inc. v. CdlPro, Inc., 45 F. Supp. 2d 1055, 1066 (W.D. Wash. 1999) (“In determining
whether to exercisediscretionto disquaify counsd, the court hassevera obligations.”); InreKlein, 119
B.R. 971,979 (N.D. Ill. 1990) (“[A] trid court hasbroad discretion in determining whether an attorney

should be disqualified.” (citation omitted)); Lee v. Todd, 555 F. Supp. 628, 630 (W.D. Tenn. 1982)

Whilethe standardsfor lawyer disqudification gpplied by these courtsmay vary, they al
agreetha the ultimate decsoniswithinthetrid court’ sdiscretion upon itsgpplication of the proper ariteria
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(stating, in the context of amotion to disqudify plaintiff’ slawvyer dueto aconflict of interest, that “[i]n
exercigngitssupervisory powersover lawyersappearing beforeit, this Court hasbroad discretionto
determine who will practice beforeit and to monitor the conduct of thosewho do” (citation omitted));
Shadow Traffic Network v. Superior Court, 24 Cal. App. 4th 1067, 1088, 29 Cal. Rptr. 2d 693,
705 (1994) (concluding that trid court “did not abuseitsdiscretion” in disqudifying entirelaw firm from
representing adefendant inacivil action); Bergeron v. Mackier, 225 Conn. 391, 397, 623 A.2d 489,
493 (1993) (“Thetrid court hasbroad discretion to determine whether there existsaconflict of interest
that would warrant disqudification of anattorney.” (citation omitted)); Serodyv. Serody, 19 Mass. App.
Ct. 411, 415, 474 N.E.2d 1171, 1174 (1985) (observing, in acaseinvolving alower court' s suasponte
disqudification of adefendant’ slawyer, that “[g)izing up thepotentid for prgudiceinaparticular caseand
thedegreeof that preudiceinvolvesexerciseof discretion by thetrid judge’); Sandersv. Rosenberg,
122N.M. 692,  ,930P.2d 1144, 1146 (1996) (applying discretionary standard pursuant to a* best
interests of the children” rule, but observing that “anumber of courts have held that ‘[4] trid court has
broad discretion in determining whether disqudificationisrequiredinagivencase’ . . . [and] any doubts
should beresolved in favor of disqudification” (citations omitted)); Rossv. Ross 94 Ohio App. 3d 123,
132, 640 N.E.2d 265, 271 (1994) (concluding that trial court’ s disqudification of lawyer without
conducting ahearing and without cond dering exceptionsto applicable disciplinary rule condtituted “an
abuse of discretion”); State ex rel. Macy v. Owens, 934 P.2d 343, 345 (Okla. Crim. App. 1997)
(mem.) (* Although thedecison on disqudification isdiscretionary, the ahility to meke such adecison must
be authorized by law.”); Harter v. PlainsIns. Co., Inc., 579 N.W.2d 625, 632 (S.D. 1998) (reviewing

lower court’ sdenid of mation to disqualify lawyer and namehim asawitness, and conduding thet appd lant
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failed to show that lower court abused itsdiscretion); In reMeador, 968 SW.2d 346, 351 (Tex. 1998)
(“Insum, thetrid court . . . must congder al thefactsand drcumstancesto determinewhether theinterests
of judticerequiredisqudification. Inthisexeraseof judidd discretion, atrid court should congder[various

factors].”).

Intheingant case, Miched’ scounsd assartsthat theinterested partieswaived any cornflict.
However, theexigtence of suchawaiver doesnot necessarily deprivethedcircuit court of itsdiscretionto
decide issues of lawyer disgualification. The United States Supreme Court has recognized that

the[trid] court must bedlowed subgantia latitudein refusng walversof

conflictsof interest not only inthoserare caseswherean actud conflict

may bedemondtrated beforetrid, but inthemore common caseswhere

apotentid for conflict exisswhich may or may not burgeoninto an actud

conflict asthe trial progresses.
Whesat v. United Sates, 486 U.S. at 163, 108 S. Ct. at 1699, 100 L. Ed. 2d a 151. Thisdiscretionary
dandard arisesfrom atria court’ sduty to assurethat crimind defendantsrecavefar trids, Sateexrd.
Owensv. Brown, 177 W. Va 225, 351 SE.2d 412 (1986),° which must be balanced with adefendant’ s
right to counsdl of hisor her own choice. Powdll v. Alabama, 287 U.S. 45, 53,53 S. Ct. 55, 58, 77

L. Ed. 158, 162 (1932) (“[A] defendant should be afforded afar opportunity to secure counsd of his[or

4n Brown, this Court recognized that a.court has an affirmative duty to ensure afair trid,
and that the duty runs primarily to the benefit of the defendant. 177 W. Va at 228, 351 SE.2d & 414.
Seealso Wheat, 486 U.S. at 160, 108 S. Ct. at 1698, 100 L. Ed. 2d at 149 (* Federal courtshavean
independent interest in ensuring that crimind trias are conducted within the ethical sandards of the
professon and that legdl proceedingsappear fair to dl who observethem.”); Satev. Moss, 180 W. Va
363, 368, 376 S.E.2d 569, 574 (1988) (“[T]hetrial court hasaduty to independently protect the
accused'sright to afair trial free from improper remarks by the prosecuting attorney.”).
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her] own choice”). One court has gptly described the bagsfor thisdiscretionary Sandard by explaining:
“[T]hetrid court hesaninditutiond interest in protecting the truth-seeking
function of the proceedings over which it is presiding by considering
whether the defendant has effectiveassstance of counsd, regardless of
any proffered waiver.” . . . Thetenson between protecting theingtitutiond
legitimecy of judicid proceedings, whichincludesaconcernto shidda
defendant from having his defense compromised by an attorney with
divided loyalties, and alowing a defendant to be represented by the
attorney of hischoice, createsthedisqudificationissue. Thus, adidtrict
court has discretion to disqualify counsel if a potential conflict
exists, . . . even where the represented parties have waived the conflict.
United Satesv. Stewart, 185 F.3d 112, 122 (3d Cir. 1999) (citations omitted), cert. denied,

US __ ,120S.Ct.618,  L.Ed.2d __ (1999).

For smilar reasons, numerous courts have concluded thet atrial court hasdiscretionto
disqualify alawyer even where the defendant haswaived a conflict or potentia conflict. See United
Satesv. Mays, 69 F.3d 116, 122 (6th Cir. 1995) (“A didrict court, in certain Stuations, can disquaify
anatorney despiteadefendant’ svoluntary, knowing, andintelligent waiver of hiscongtitutiond rightto
conflict-freecounsdl a ahearing.” (citation omitted)); United Satesv. Childress, 58 F.3d 693, 734
(D.C. Cir. 1995) (per curiam) (recognizing thet adigtrict court’ s“ decisonto rgect [adefendant’ g waiver
of theright to conflict-free counsd isreviewed for an auseof discretion” (citation omitted)); United
Satesv. Fulton, 5 F.3d 605, 612 (2d Cir. 1993) (“When alawyer’ s conflict, actua or potential, may
result ininadequaterepresentation of adefendant or jeopardizethefederd court’ sindtitutiond interestin
therendition of ajust verdict, atrid judge hasdiscretion to disquaify an atorney or declineaproffer of

waiver.” (citations omitted)); United Satesv. Patrick, 985 F. Supp. 543, 553 (E.D. Pa. 1997) (“This
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question--whether the court should accept adefendant’ swaiver--isvested in the sound discretion of the
trid court, andthetrid court isgiven ‘ subdantid latitude' in determining whether to disqudify an atorney.”
(citation omitted)), aff'd, 156 F.3d 1226 (3d Cir. 1998); Kolker v. Sate, 649 So. 2d 250, 252 (Fla
Did. Ct. App. 1994) (obsarving that awalver “* does not necessrily resolve the matter, for thetrid court
hasaningtitutiona interest in protecting the truth-seeking function of the proceedingsover whichitis
presiding by consdering whether the defendant has effective assstance of counsd, regardiess of any
proffered waiver’” (citation omitted)); Hannav. Sate, 714 N.E.2d 1162, 1166 (Ind. Ct. App. 1999)
(“The State correctly notesthat thetria court hasaninterest in assuring afair trid despite adefendant’s
walver of theright to conflict-free counsd and thus has some discretion to dedine to acoept adefendant’ s
waiver.”); Satev. Dillman, 70 Ohio App. 3d 616, 621, 591 N.E.2d 849, 852 (1990) (per curiam)
(“[A] trid court may, initsdiscretion, refuse the proffered waiver and disqualify counsdl.” (citations
omitted)); Satev. Cobbs, 221 Wis. 2d 101, 105-06, 584 N.W.2d 709, 711 (1998) (“ Once satisfied
that [g] defendant has made avoluntary and knowing waiver of aconflict of interest, thetrid court may
permit counsel’ scontinued representation, . . . or initsdiscretion, acourt may disqudify anaccused's
chosen counsd when thereisan actua conflict or aserious potentia conflict of interest . .. .” (citations

omitted)).’

\While these cited casesinvolve adult crimind actionsrather than juvenile cases, the
principleof law isapplicableto both. SeeW. Va Code §49-5-2()) (1998) (Repl. Val. 1999) (“Atall
adjudicatory hearingshdld under thisartide, dl procedurd rights afforded to adultsin crimind procesdings
shdl beaforded thejuvenileunless pedificaly provided othewiseinthischapter.”). Itisfor public policy
reasons that we typically do not associate adult crimina prosecutions with juvenile delinquency
proceedings. S,eW. Va Code §49-7-3 (1941) (Repl. Vol. 1999) (“Any evidence givenin any cause
or proceeding under this chapter, or any order, judgment or finding therein, or any adjudication upon the

(continued...)
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Furthermore, we have hdld that an indigent defendant isnot entitled to be represented by
aparticular lawyer. Syl. pt. 2, in part, Watson v. Black, 161 W. Va. 46, 239 S.E.2d 664 (1977)
(“Whileanindigent defendant isentitled to competent counsd, heisnot entitled to theappointment of any
particular lawyer . ..."). Seealso Wheat, 486 U.S. at 159, 108 S. Ct. at 1697, 100 L. Ed. 2d at 148
(“[Wi]hiletheright to sdect and be represented by one s preferred atorney is comprehended by the Sixth
Amendment, the essentid am of the Amendment isto guarantee an effective advocate for each crimina
defendant rather than to ensurethat adefendant will inexorably be represented by the lawyer whom he

prefers.” (citations omitted)).

Fndly, wefind that adiscretionary sandard is particularly relevant where ajuvenile has
executed awaiver of conflict. Juveniles, who are necessarily of tender yearsand limited experience, may

be unableto fully understand dl theimplications of, and the consequences that may flow from, sucha

%(...continued)

gatusof juvenileddinquent heretofore mede or rendered, shdl not inany avil, crimind or other causeor
proceeding whatever in any court, be lawful or proper evidence againgt such child for any purpose
whatsoever except in subsequent cases under this chapter involving thesamechild; . . . nor shall any
such adjudication upon the status of any child by a juvenile court operate to impose any
of the civil disabilities ordinarily imposed by conviction, nor shall any child be deemed a
criminal by reason of such adjudication, nor shall such adjudication be deemed a
conviction, nor shall any such adjudication operate to disqualify a child in any future civil
Service examination, appointment, or application.” (emphasisadded)). But see Syl. pt. 2, Sate
exrel. Daily Mail Publ’g Co. v. Smith, 161 W. Va. 684, 248 S.E.2d 269 (1978) (“To the extent
that W. Va. Code, 49-7-3[1941] makesit acrimind offensefor anewspaper to publishthe name of a
childinany proceeding under Chapter 49 of theW. VA. Code, without the prior gpprovad of thetrid court,
W. Va. Code, 49-7-3 [1941] is unconstitutiona as repugnant to the First Amendment to the
Condgtitution of the United States becauseit creates an impermissible prior restraint on the freedom
of the press.”), aff'd, 443 U.S. 97, 99 S. Ct. 2667, 61 L. Ed. 2d 399 (1979).
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walver. Thus itisexceptiondly difficult for ajuvenileto knowingly and intdligently waive hisor her
condiitutiond right to aconflict-freelawyer. Insuch drcumdtances, itiscrudd thet thetrid court exercise

its discretion to assure that the juvenile receives afair trial.

For theforegoing reasons, we hold that in ajuvenile proceeding, the decison whether to
grant or deny amotion to disqudify alawyer dueto aconflict of interest iswithin the sound discretion of

the circuit court, even where the interested parties have waived any conflict.*

Aswe previoudy noted, “‘[a] writ of prohibition will not issueto prevent asmple abuse
of discretion by atrid court. Itwill only issuewherethetria court hasno jurisdiction or having such
jurisdiction exceedsitslegitimate powers. W. Va. Code, 53-1-1." Syllabuspoint 2, Sateexre.
Peacher v. Sencindiver, 160 W. Va. 314, 233 S.E.2d 425 (1977).” Syl. pt. 1, Sateexrel. Sms
V. Perry, 204W. Va. 625, 515 SE.2d 582 (1999). At best, Michagl’ sargument that a“ conflict charged
by an opposing party isto beviewed with caution” may beinterpreted as assarting an abuse of discretion.
Thereisnathing inthe meager petition submitted in thiscase assarting that any of thefivefactors st forth

in Hoover v. Berger are satisfied, and no memorandum of law accompanied the petition.* Moreover,

BWhilewe hold that the decision iswithin the court’ s discretion, we dedineto herein st
forthguiddinesfor the court’ sexerciseof that discretion. Weleavethat question for amoreagppropriate
case.

"Under Rule 14 of the West Virginia Rules of Appellate Procedure:

A petition for writ of mandamus, prohibition, habeas corpus, or
certiorari under theorigind jurisdiction of the Supreme Court shall be
(continued...)
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“[m]andamus, prohibition and injunction againg judges are dradtic and extraordinary remedies. . .. As
extraordinary remedies, they arereserved for redlly extraordinary causes.” Sateexrel. Lawsonv.
Wilkes, 202 W. Va. 34, 38, 501 S.E.2d 470, 474 (1998) (quoting Sate ex rel. Suriano v.
Gaughan, 198 W. Va. 339, 345, 480 S.E.2d 548, 554 (1996)). Accord Sateexrel. United Sates
Fidelity & Guar. Co. v. Canady, 194 W. Va. 431, 436, 460 S.E.2d 677, 682 (1995); Sateexrd.
Doev. Troig, 194 W. Va 28, 31, 459 SE.2d 139, 142 (1995). Because we have been presented with

no appropriate grounds for issuing awrit of prohibition, the writ is denied.

V.
CONCLUSION

For the foregoing reasons, the writ of prohibition is denied.

*(...continued)

filed in the office of the Clerk thereof, together with (1) an attached
addendum or separate appendix of any exhibits or affidavits, (2) a
memorandum of law citing the relevant authorities, and (3) a
memorandum listing the names and addresses of those persons upon
whom the rule to show cause isto be served, if granted.

(Emphadsadded). Onceagain, we admonish the bar thet “‘[a] skdetd “argument”, redly nothing more
than an assartion, doesnot preserveadlam. ... Judgesarenot like pigs, hunting for trufflesburied in
briefs’” Mayhewv.Mayhew,  W.Va __, n.35, SE2d___, n35dipop.a 26
n.35 (No. 25214 July 14, 1999) (citation omitted). See also Clain-Sefanelli v. Thompson, 199
W. Va. 590, 593 n.1, 486 S.E.2d 330, 333 n.1 (1997) (same); Sate Dep't of Health & Human
Resourcesv. Robert MorrisN., 195 W. Va. 759, 765, 466 S.E.2d 827, 833 (1995) (same (citing
Teaguev. Bakker, 35 F.3d 978, 985 n.5 (4th Cir. 1994); United Satesv. Dunkel, 927 F.2d 955,
956 (7th Cir. 1991); Sate v. Honaker, 193 W. Va. 51, 56 n.4, 454 S.E.2d 96, 101 n.4 (1994))).
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Writ denied.



