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Based on the record before us, | have no doubt thet the appdlant isfactudly guilty of the
very serious crimewith which hewas charged -- but based on that samerecord, heclearly did not get a
fairtrid. | dissent to show my displeasurewith the direction the mgority of this Court continuesto take
in applying W.V.R.E. 404(b).

Where adefendant admitstouching achild on their sexual areas, but deniesthat the
touchingwasfor asexua purpose, other ingtancesof clearly non-accidental sexua touching might be
admissble under 404(b) -- to show the defendant’ sactud plan andmoative. That gppearsto bethecase
inthe Yager casecited by the mgjority, where the court held that such evidencewasadmissible“to
edablishthat it wasno accident that [the defendant] touched thevictim’ spenis” Butintheingtant case,
the defendant denied dl touching, so hismotivewas not aseparateissue. Under these circumstances
“other crimes’ evidence should not be admissible under 404(b).

The gppdlant makestelling legal pointsin hisbrief on gppea about Edward CharlesL.
that | cannot improve upon, so | quote them verbatim:

[ T]he exception adopted by this Court in Edward CharlesL. is

premised upon the notion that a child victim's credibility needs

enhancement. Specificaly, this Court stated:

Wefind thisrationale to be particularly gpplicablein
casssinvolving childvictims. Thisisevident Sncethese

casesgenerdlly pit the child soreciibility againgt an aduit's
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credibility and often timesan adult family member’s
credibility. Sncesexud abusecommitted againg children
Issuch an abarrant behavior, mogt peoplefindit eeder to
dismissthechild stestimony asbeing coached or made
up or concluded that any touching of achild’s private
parts by an adult must have been by accident. In
addition, children often havegreater difficulty than adults
in establishing precise dates of sexua abuse, not only
because smdl children don't possess the same grasp of
timeasadults, but becausethey obvioudy may not report
acts of sexua abuse promptly, either becausethey are
abused by aprimary care-taker and authority figureand
aretherefore unawaresuch conduct iswrong, or because
of threats of physica harm by oneindmodt totd control
of their life. In most cases of sexual abuse against
children by acare-taker or relative, theacts of sexua
abusetranspire over asubstantia period of time, often
severd years. Consequently, under theexidting collateral
actsrule achild victimisunableto present the complete
record of eventsforming the context of thecrime. Ladlly,
thereisacommon misconception that children havea
greater propensity than adultsto imagine or fabricate
dtoriesof sexual abuse. Researchindicates, however,
that absent coaching, children arefar lesslikely tolie
about mattersin the sexual ream than adults, and that
absent sexud experiencethereislittle means by which
children canimaginesaxud transactions. Incondderaion
of al thesefactors, the probative vaue of such testimony
far outweighs the potential for unfair prejudice.

[InMr. Mclntodh' scasg] thevictimwasan adult & thetimeof trid. She
suffered from only thoseinfirmities possessed by the ordinary witness
under smilar circumstances. Thejustification advanced in Edward
Charles L. for the adoption of the “lustful disposition”
exception simply does not apply to this case. Inherent
probativeness and inherent prejudice weighsin favor of limiting the scope
and range of Edward CharlesL. to the narrow factsof the case. Even
if rlevant, third party misconduct evidence hasonly margind probetive
vaue. By contrast the danger of misuseand unfair prejudicefrom such
testimony issubgtantid. Clearly, dleged sexud misconduct with children
isinherently inflammatory. Evenif theactsnever took placeor it was
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shownto be merely ajoke, most jurorswould condemn the defendant

merdy for putting himsdf in apogtion for such an dlegaion to bemede.

Undoubtedly, thistype of evidence would enhance the case of the

prosecution because of it persuasive quaity. Nonetheless, it should be

exduded when offered for thiscredibility purposebecauseit may unduly

influence the jury and deny the accused afair opportunity to defend

against the particular charge.
(Emphasis added.)

One could write a dissertation on how Rule 404(b), McGinnis, and now Edward
CharlesL. have becomea®runaway train” in someof our courts, when judges are tempted to abandon
their proper gatekeeper role by over-zealous prosecutors. Wehave moved far away fromtheorigina
purpose for permitting such evidence. The standard now seemsto be: Will it help the prosecutor?

Findly, apparently themgority dso thinksit was permissbleto bring in the proverbia
“kitchen 9nk” to show that Mr. Mclntosh isapervert who acted in aperverted way. Y et when Mr.
M cl ntosh wanted to show that one of the complanantswas a so atroubled person, he had big problems
doing so. | see adouble standard here.

| repest -- this gppedl isnot about whether the defendant isfactualy guilty or innocent.
Nor isit about whether he should be dlowed to be ateacher -- clearly, he should not. It isabout the
narrow issuesof whether hehad afar crimind tria and how this Court continuesto misapply W.V.RE.

404(b). | believe the defendant clearly did not have afair trial, and consequently, | dissent.

I must comment that the majority opinion seemsto havelgpsed into an archaic 17th Century
Puritan mord vocabulary, condemning “lustful advancesandcarnd pleasure” ~ W.Vaa
SE2da___,Sip.Op.a 19-20. Today weknow that power and itsabuse, fixations, fear, compulsion,
and insecurity areat the core of most sexua misconduct -- not the unchecked purauit of sexud “ pleasure”
that the majority opinion implies to be at the root of the appellant’s behavior.
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