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In crafting anew syllabus point which reads, “Rule 60(b) of the West Virginia Rules of
Civil Procedure doesnot apply to amotion to amend or reconsider apre-trial scheduling or case
management order,” themgority hascorrectly statedthelaw. Y et, even acursory review of therecord
in this case demondrates that the mgority was miguided initsresolution of thiscase. The undated rule
of law appliedin this case, had the mgority been forthrightinitsholding, is “The plaintiffs should have
been dlowed to withdraw their consent to reverse bifurcation and the circuit court abused itsdiscretion in
faling to dlow themto do so, notwithstanding ther faillureto make such arequest.” Thisisaremarkable

holding.

Fantiffsargued beow, aswell asinthisCourt, that they had aright to modification of the
agreed order, notwithstanding their prior consent, becauseorigina counse wasinexperienced and because
they would suffer prgudicein theform of added expense. Thefact that themgority granted Plaintiffsa
writ of prohibition on these groundsis beyond comprehenson. Therecord dearly establishesthat Plantiffs
never moved to withdraw their consent to reverse bifurcation. The majority awarded Plaintiffs
extreordinary rdlief onthebagsof factsdisproved intherecord and onalegd principlethat wasargued

neither below nor in this Couirt.



Themgority Satesthat it reached “ thefirm conduson thet the principal reason” for thetrid
court’sdenia of Plaintiffs motion to modify was the existence of the joint agreement of counsd to
bifurcation. Thiscondusion isbased upon pure surmiseand conjecture, aswdl asadisregard of thetrid
court' sactua congderationof theissue. Inrgecting Plaintiffs argument that such bifurcationwould result
inincreased expense, thetrid judge bolstered hisruling by referenceto Plaintiffs initia consent and the
fact that the parties had been working under the consent order for over ayear. Contrary to what the
mgority dates thetrid court’sorder reflectsan initid determination that the agreed-upon procedure was
entirely gppropriate, whichit was, and asecondary determination that Plaintiffswerenot preudiced asa

result of this agreement, as they were not.

The mgarity’ sfocus on Rule 60(b) isacomplete red herring and isa patent disregard of
thelaw. Whether thetria court should have addressed Flaintiffs motion for reconsderation under Rule
16(e), as expanded by the inherent power of the Court to do justice, rather than under Rule 60(b), is

irdevant. ThisCourt hasrepeatedly held that aslong asthetrid court reachesthe correct legd condusion,



therulingwill beupheld." Consequently, the mgjority opinion should have focused onwhether thetrid

court reached the correct legal conclusion, and not whether it applied the proper rule.

The mgority totaly disregarded the critical inquiry necessary for anissuance of awrit of
prohibition: What “prgudice’” was actudly shown to justify the extraordinary remedy of prohibition?
Noticeably absent from themgjority opinionisany discusson of thecriteriatypicaly applied by thisCourt
to decidewhether awrit of prohibition should issuein acasewherethe undenigble tandard of review is

whether an abuse of discretion occurred.? We have previously and consistently held, that:

This Court has previoudy stated in State v. Boggess, 204 W. Va. 267, 512 SE.2d 189 (1998),
that when alower court makes the right ruling for the wrong reason:

"[t]his Court may, on gpped, afirm thejudgment of thelower court when
it gppearsthat such judgment iscorrect on any lega ground disclosed by
the record, regardiess of the ground, reason or theory assigned by the
lower court asthebadsfor itsjudgment.”  Syl. Pt. 3, Barnett v. Walfdlk,
149 W.Va. 246, 140 S.E.2d 466 (1965); see also Cumberland
Chevrolet Oldsmobile Cadillac, Inc. v. General Motors Corp., 187
W.Va 535, 538, 420 S.E.2d 295, 298 n. 4 (1992)(dating thet "even if
thereasoning of atrial courtisin error ... we are not bound by atrial
court'serroneous reasoning''); Sate ex rel. Dandy v. Thompson, 148
W.Va. 263,274, 134 SE.2d 730, 737, cert. denied, 379 U.S. 819, 85
S.Ct. 39, 13 L.Ed.2d 30 (1964)(stating in criminal context that
"correctness of ... [trial court's] final action is the only material
consderation, not the stated reasons for [the trid court's] taking such
action").

204 W.Va at ___ ,512SE.2d at 198.

Rulingsmade by alower court concerning bifurcation arereviewed by this Court under an abuse
of discretionsandard. SeeLight v. Allgatelns. Co., 203W. Va 27, 506 S.E.2d 64 (1998); Barlow v.
Hester Indus., Inc.,198 W.Va. 118, 479 SE.2d 628 (1996); Saeex rd. State Farm Fire & Cas. Co.
v. Madden, 192 W.Va. 155, 451 S.E.2d 721(1994).
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"[i]n determining whether to grant arule to show causein
prohibition when acourt isnot acting in excess of itsjurisdiction, this
Court will ook to the adequacy of other available remedies such as goped
and to the over-al economy of effort and money among the litigants,
lawyers and courts; however, this Court will use prohibitionin this
discretionary way to correct only subgtantial, dear cut, legd errorsplainly
in contravention of a clear statutory, constitutional, or common law
mandatewhich bereolvedi ly of any digputedfactsand
only in caseswhere there is a high probability that the trial will be
completely reversed if theerror isnot correctedin advance™  Syl. pt. 1,
Hinklev. Black, 164 W.Va. 112, 262 S.E.2d 744 (1979).

Syl. Pt 1, Sate ex rd. Cavender v. McCarty, 198 W.Va 226, 479 SE.2d 887 (1996) (emphasis added).

Despitethe dear requirement thet writsof prohibition issue only upon ademondration of “subdantia, dear
cut, legd error{][]” themgority falled to mention the gpplicable fandard. 1d. Suchadiscussonmust be

at the critical center of any decision to issue awrit of prohibition.

Wemug ignorethe syllabusto find the red reasonsbehind thedecisoninthiscase. In
section one, themgority statesthat Plaintiffswill be sordy prejudiced becausethe bifurcation agreed to
by thar initid atorney “might bemorefinanadly burdensomeon plaintiffs counsd infinancing thecases”
Then, in section three, the mgority opinesthet the attorney who agreed to reverse bifurcation suffered from
both * undisputed inexperienceand ignorance. .. .” | supposeitissafeto say that every attorney is
inexperienced and ignorant compared to someother lawyer asto some pecific areaof practice. But whet
about the necessity of an evidentiary showing? Thereisno evidencein thisrecord to support the suggestion
that Plaintiffs origind counsd was any moreignorant than present counsd, or that ather individud was

ignorant of the 9gnificant factorsinvolved in the agreement to bifurcate, or that any purported ignorance



prejudiced their clients.®> Moreover, this Court has previoudy stated, in dicta, that “[t]he merefact of
retaining new counsd, inthe alxsence of incompetent prior representation, doesnot condtitute manifest
injugtice’ under Rule 16, WVRCP [1992] such that it entitles. . . [the movant] to relief from the court's

previoudy uncontested deedlines” Saeex rd. Sate Farm Fre & Cas. Co. v. Madden, 192 W.Va 155,

161, 451 SEE.2d 721, 727 (1994).

Theonly “prejudice’ to the movants referenced in the maority opinion isthe possibility
that the prosecution of the action might be more expensveto Flantiffs counsd in“finanang the cases”
Isthis*might be’ evidencerdevant to the question of prgudice? Actudly, it might beless expengvefor
evaryoneto bifurcatethetrid asthe partiesagreed. The question of causation isthe enginedriving these
ca=sand that issuewasthefirgt to be decided. Resolution of that issue might result in quick settlements,
andthe“might be’ evidencecutsbothways. Unlikethemgority opinion, thetria court’ sdecigonreflects
thefact that thoughtful consideration was given to the prgudice that changing or dtering thereverse
bifurcation agreement would have on dl the partiesinvolved. Themgority, however, gopearsto recognize

any prgudice which might be suffered by Plantiffsin proceeding under the bifurcation order and to totally

What therecord doesreved isthat the motion for acase management order, whichinduded the
request to bifurcate, wasfiled on April 29, 1998. Nearly three months|ater, on July 20, 1998, thetrid
court conducted a hearing onthe mation. The agreed order was not entered until September 29, 1998.
Asuming, arguendo, that Plaintiffs origind counsd fet he wasinexperienced a thetimethe bifurcation
issue arose, hecartainly had ampletimeto consult and become educated in thisareaprior to Sgning the
agred order! Further, theonly evidenceof his*inexperience” which can be gained from hisafidavit isthet
he believed he was “inexperienced” because Plaintiffs' new counsel told him he was.
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ignore any prejudice which might be suffered by Defendants’ from the rescission of the bifurcation

agreement.

Thereisan absolute lack of any evidence which supports Plantiffs averment, and the
magjority’s conclusion, that an increased financia burden would be placed on Plaintiffs new counsd.®
Moreover, the mgority offers no guidance on how great afinancial burdenisnecessary to judtify the
issuance of awrit of prohibition. Doesit need to be conddered inrdlation to thevaue of the case? Or the
net-worth of thelawyers? Or thefairness of theincreased feesand expenses, if any, caused by the
bifurcation? Criticd to theissue, but completely ignored by Plaintiffsand themgority, isthefact that the
trial judge had not decided whether there would be separate trid sbefore separatejuries. Thepretrial
order, agreed to by the parties, specifically defers decisions on the consolidation of clamsfor the
causation/damages phase and the number of juriesto beusad. Thus, aosent arequirement of separdetrids
before separatejuries, how could there be any extraexpense caused by thebifurcation of theissues? In

short, thereisnothing intherecord of thiscasewhich demonsrates any prejudice, manifest injustice, or

“Once again, the mgjority lobsin another red herring, by justifying the failure to discuss any
prejudicetothe Defendantsasfollows *[ T]hedefendantsdid not assart in their reponse [ beforethelower
court] that they had engaged in such pre-trial conduct, based on the bifurcation aspects of the case
management order, so that they would beirretrievably prejudiced by revision of theorder.” The
Defendants did not have to assert thisin their response! The burden of proof for the motion for
recondderationwasonthePlantiffs. It never shifted to the Defendants. The Defendants responseto the
motion gppropriately focused on the sandard of review thetrid court should usein deciding whether to
grant the motion and whether the Plaintiffs had produced sufficient evidence to meet the standard.

*The problemsarising from lawyer-financing of lavsuitshave provento beimmense. Whatisthe
proper policy for the courtsto follow when such problemsarise? Thet discusson must await alater day,
asthereis no evidence in this case which would permit an evaluation of that issue.
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abuse of discretion sufficient to warrant thegranting of awrit of prohibition. SeeMcCarty, 198W. Va

at 227, 479 S.E.2d at 888.

Themgority would likeusto bdievethat Plantiffs counsdls increased financid burden
warrantsissuance of thewrit of prohibition. The crude, but unfortunatdly justifiable implication, from
Issuanceof thewrit, however, istha the mgority must have been affected by, or subconscioudy agreed
with, the contention made by Plaintiffs, bothin therr memorandum in support of the petitionand in ora
argument:

ProfessorsWright and Miller have discussed theimpact of bifurcationon

plaintiffs. Wright and Miller note astudy conduding thet while bifurcated

cas=stake 20% lesstime than routine cases, defendantswin in only 42%

of the casesroutingly tried while prevailing in 79% of the casestried by

bifurcation.

For the majority to reward Plaintiffsin the face of this shameless appeal to prejudice and biasis

incredul ous!

Ancther unfortunate message derived from theissuance of thiswrit isthet trid judgesno
longer have control over how cases aremanaged during the pretria phase, evenif the partiesarein

agreement.® Now, rather than awrit of prohibition being arare “extraordinary” remedy, it isreadily

® Asnoted in thefollowing excerpt by aleading author on thesubject, such anintrusion by an
appellate court is highly unusual:

[A]lthough objectionsto pretria ordersmay bereviewed on gpped after
the casehasbeen resolved a thetrid levd, itisunlikdy that it will leed to
areversd. Therearebadcaly tworessonsfor this: firg, theorder usudly
reflectsthe agreement of the parties and second, Snce the content of and
(continued...)



availablewhen aparty changeshis’her mind about apretrid order, previoudy agreed to, and thetrid court
refusesto ater or amend the order. The clear import of the mgjority opinionisthat the evidentiary
threshold to justify issuance of awrit of prohibition hasjust been dropped to an unbelievably low levd,
especialy when anew, more prominent lawyer entersthe case.” Sincetwo of the four members of the
mgority served formerly asdrcuit court judges, asdid |, | amIeft in utter amazement a thisunjustifigble

interference with the orderly disposition of these complex cases.

®(...continued)
any decisontomodify apretrid order isameaiter of tria court discretion,
an gppdlate court will not interfere absent a showing of abuse of that
discretion. It also felt that the best way toinsure an effective pretria
conference system isto keep appellate interference to a minimum.

6A CharlesAlan Wright, Arthur R. Miller and Mary Kay Kane, Federa Practice and Procedure: Civil
2d 8§ 1527 at 260-62 (1990)(emphasis added and footnotes omitted).

Thelowering of thethreshold necessary for awrit of prohibition isin direct contravention to this
Court’ sprecedent. Insyllabuspoint oneof Stateex rd. Affiliated Construction Trades Foundation v.
Vieweg,  W.Va ___,520 S.E.2d 854 (1999), this Court held:

“““ A writ of prohibition will not issueto prevent asmple abuse
of discretion by atrid court. It will only issuewherethetria court hasno
jurisdiction or having such jurisdiction exceedsitslegitimate powers.
W.VaCode, 53-1-1." Syl. pt. 2, Stateex rel. Peacher v. Sencindiver,
160W.Va 314, 233 SE.2d 425 (1977).” Syllabuspoint 3, Saeex rd.
McDowell County Sheriff's Dept. v. Stephens, 192 W.Va. 341, 452
S.E.2d 432 (1994).” Syllabus Point 1, State ex rel. Charleston Area
Medical Center, Inc. v. Kaufman, 197 W.Va. 282, 475 S.E.2d 374
(1996).

Accord Stateex rdl. Smsv. Perry, 204 W. Va 625, 515 SE.2d 582 (1999), Sateex rd. Satev. Reed,
204W.Va 520,514 SE.2d 171 (1999); Sateex rdl. United Hosp. Cir., Inc. v. Beddl, 199W.Va. 316,
484 S.E.2d 199 (1997).




Onremand, whilethemgjority hasrequired thetrid judgetorevidt thebifurcationissue
denovo, without giving any effect to Flaintiffs prior consant, thetrid judgeisreminded that the decison
to bifurcate need not be changed, if he concludesthat it isthe correct procedureto useinthiscase. The
mgority stopped short of totaly usurping the function of thetria court onthisissue. Therefore, aosent
goedificfindingsof subgtantid prgudiceor manifest injudicetodther party, it remainswithinthetrid court's

purview to conclude that the decision to bifurcate was sound.

For the foregoing reasons, | respectfully dissent.



