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SYLLABUS
Rule 60(b) of the West Virginia Rules of Civil Procedure does not goply to a maotion to

amend or reconsder apre-trid scheduling or case management order.



Starcher, Judice:

In this case we hold that the drcuit court should dlow the plaintiffs to withdraw ther

consent to a bifurcated trid procedure to which therr initid counsd had consented.
l.
Facts & Background

Intheingant case, we addressarequest for awrit of prohibition by the plaintiffsin severd
pending cases in the Circuit Court of Releigh County. These cases have been consolidated, dthough the
limited record before us does not disclose the degree of consolidation. In eech case, the plaintiffs meke
persond injury and wrongful desth daims based on exposure to dlegedly toxic chemicd substances that
were used in splicing rubber betsin cod mines. The defendants are enterprises that used, manufactured,
and distributed these chemicd substances

On September 29, 1998, the circuit court entered an order granting the defendants “ Case
Management Mation,” and the court noted in its order that the plaintiffs “consented to the concepts and
proceduresoutlined inthe [defendants | motionfor acasemanagement order.” Theorder granting thecase

management mation provided, inter alia, that:



5. Thexe cases Sdl be tried in a reverse bifurcated manner. [
Soedificdly, theissuesto betried [in “phase one’ of the trid] will be:

(@  Whether eech plaintiff worked with and inhded,
ingested or was otherwise exposed to chemica fumes
emitted from thedefendants productsand utilizedinther
workplaces,

(b) If s, the identity of the chemicds that are
implicated under plaintiffs causation theories;

(00 Whehe each plantiff has suffered from a
compensable disease process caused by the specific
chemicdsto which exposureis dleged;

(d) If 0, what are each plantiff’s com-pensatory
dameges?

6. Theisues of “liddlity,” namdy Mandolidis vioaions of the
employer defendants, the ligility of the cod mining companies and the
dleged negligence, breach of warranties, liability under Morningstar v.
Black & Decker, and lidhility for donormally dangerous adtivities of the
menufacturer/supplier defendants dong withtheissueof punitivedameges
asto dl defendants, will be severed and tried & alater dete.

Other portions of the drcuit court’s “case management order” permitted discovery on
ligbility issues, and did not preclude the defendants from seeking adjudication of lidhility issuesby summary

judgment, prior to the“phase one’ “reverse bifurcation” trid of causation and dameges.

! “Reverse hifurcation” is the inevitable obfuscatory jargon coined by
lawyers and judges to describe the trid of a case where damages are
edablished firg and liability second. . . . The process desarves
congderdion if a hort dameges trid and a lengthy ligbility trid is
predicted. . . . | sugpect the processisgppropriateonly for afairly narrow
category of cases.
In re Report of the Advisory Group for the United StatesDistrict Court, 1993 WL 30497 at
*52-54 (D.Me. Feb 1, 1993).



Subseguent to the court’s entry of the case management order, the plaintiffs obtained
additiond counsd, who filed a*“Mation to Reconsder Reverse Bifurcation.”  Flantiffs new couns filed
an dfidavit in support of thismation, in which plaintiffs initid counsd sated thet due to hisinexperience
in toxic tort litigation, he was unaware that his dients would be sgnificantly prgudiced by his consant to
the reverse bifurcation trid process

In their response to the plaintiffs mation to reconsder, the defendants assarted (1) thet
reverse hifurcation was gppropriate for the trid of the issues in these cases; and (2) thet there were no
grounds upon which the plaintiffs should be permitted to withdraw their consent to the case manegement
order. However, the defendants did not assart in their response that they hed engaged in such pre-trid
conduct, basad on thebifurcation aspectsof the case management order, o that they would beirretrievably
prejudiced by revision of the order 2

Theplantiffsreplied to the defendants' response, disputing the defendants: contention thet
reverse bifurcation was gppropriate and proper.

The drcuit court, in a memorandum opinion, tregted the plantiffs motion for
recondderation as a “moation for rdief from judgment or order pursuant to Rule 60(b),” and denied the
moation. Spedificaly, thedrcuit court’s memorandum opinion focused on whether the plaintiffs mation for

recong deration should be granted on the grounds of (1) “excussle neglect” by plantiffs initid counsd in

The record before us dso reflects that in apending caseraising Smilar issuesin the Circuit Court
of KanawhaCounty, the presding judge hasdenied the defendants request for a“reversehifurcation” case

management order.



consanting to the case management order (Rule 60(b)(2)); or (2) “any other reason judtifying rdlief from
the operation of the judgment,” (Rule 60(b)(6)).

Thedrcuit court conduded thet the plaintiffs initial counsd’ sconsant toreversebifurcation
-- evenif unwise, based onignorance, and codtly to the plaintiffs case-- wasameatter of trid Srategy thet
could nat fdl in the category of “excusableneglect.” Thedirauit court dso conduded thet the plaintiffshed
not shown that reverse bifurcation was improper or unfarly prgudicid, despite the fact thet it might be
more finenddly burdensome on plantiffs counsd in finendng the cases

The plantiffs theregfter filed the indant petition for awrit of prohibition seeking an order

from this Court requiring the drcuit court to vecate the case management order.

Il.
Standard of Review

We mudt initidly address the drcuit court’s characterization of the plaintiffs mation to
recongder and revise the case management order as a Rule 60(b) mation.

Rue 60(b) by its plain terms gpplies to a ‘final judgment, order, or proceeding.”
(Emphags added.) As the advisory committee’s note to Federal Rules of Civil Procedure, Rue
60(b) mekesdear, “. . . interlocutory judgmentsare not brought withintheregtrictions of therule, but rether
they are left aubject to the complete power of the court rendering them to aford such rdief from them as
judicerequires” 11 Charles Alan Wright et al., Federal Practice and Procedure: Civil 2d 8
2852 at 233-34n.8 (1995). Oneleadingfederd avil proceduretreatiseexplains, “Rule60(b) . . . goplies

only to ‘afind judgment, order or proceeding” Thus, the power of a court to modify an interlocutory



judgment or order & any time prior tofind judgment remainsunchanged and isnat limited by the provisons
of Rule60(b).” Id. 8Moore’ sFederal Practice §42.21 dates “Ordersgranting or denying motions
to bifurcate issues or daimsfor trid areinterlocutory orders. . . [dthough they may be gopeded in some
instances].”

In theingant case, the plaintiffs mation for reconsderation * should have been viewed as
aroutinerequest for reconsderation of aninterlocutory . .. decison. ... Such requestsdo not necessarily
fdl within any spedific. . . Rule. They rdy on ‘theinherent power of therendering . . . court to afford such
relief from interlocutory judgments. . . asjudicerequires’” Greene v. Union Mutual Life Ins. Co.
of America, 764 F.2d 19, 22 (1« Cir. 1985) (citation omitted).

Totheextent that aruleof avil procedurewasimplicated by thepetitioner-plaintiffs motion
to recondder, it was Rule 16(e) of the West Virginia Rules of Civil Procedur e, which contemplates

thet adrcuit court may amend ascheduling order throughout the course of the proceading.

3The doctrine of “inherent power” provides “A court ‘ hasinherent power to do dl thingsthet are
reasonably necessary for the adminidration of justice within the scope of itsjurisdiction.”” Syllabus Point
3, Shieldsv. Romine, 122 W.Va 639, 13 SE.2d 16 (1940). The*“inherent power” doctrineis“wel
recognized” inWeg Virginia See, e.g., Daily Gazettev. Canady, 175 W.Va. 245, 251,332 SE.2d
262, 264 (1985). The plantiffsin the ingtant case argued to the dircuit court that:

Given the ggnificant conditutiond, datutory and public policy
implications involved in a bifurcation decison, this Court, as an
independent expositor and defender of thelaw, hasthe authority, implicit
inits duty to seethat judticeis done, to reessessits bifurcation decisonin
ligt of the Srong preference that West Virginia places upon a fair trid
vis-a-vis bifurcation.

This Court hasrecognized thedesirability of drcuit courtsrevistingissuesof subgtantial importance
when fundamentd rights are at dake: “We welcome the efforts of trid courts to correct errors they
percaive before judgment is entered and while the adverse affects can be mitigated or abrogated.” State
v. Jarvis, 199 W.Va 38, 45, 483 SE.2d 38, 45 (1996).

5



Rule 16(e) spedificdly providesthet ascheduling order contralslitigation “ unless modified
by a subsequent order.”  The dandard for such a modification is by implication lower then that
contemplated inamending afind pre-trid order, which should only bedone*“to prevent manifest injustice”
Id.

This Court is empowered to exerdiseits origind jurisdiction to review the legd propriety
of acdircuit court’s pre-trid orders. See Gebr. Eickhoff Masch. v. Sarcher, 174 W.Va. 618, 328
SE.2d 492 (1985). This Court hasspedificdly utilized theremedy of prohibition to correct acourt’ spre-
trid order so that aunitary trid couldoccur.  In State ex rel. Tinsman v. Hott, 188 W.Va. 349, 424
S.E.2d 584 (1992), the dircuit court’ sevidentiary pre-trid rulings hed in effect bifurcated the damsof the
plantff, foraing separate proceedings. However, we found thet the daims could betried together without
unfair prgudice to the parties, and under this circumsance, our law’s srong preference for unitary trids
led usto grant the writ, goplying an abuse of discretion gandard.

In summary, we hold that Rule 60(b) of the West Virginia Rules of Civil Procedure
does not goply to amoation to amend or recondder apre-trid scheduling or case management order. The
dreuit court’ sgpplication of Rule60(b) tothe plaintiffs mation for recons deration of the case management
order was erroneous. We review the dircuit court’s decision not to amend the case management order

under an abuse of discretion standard.

[I.
Discussion



Our review of therecord beforethis Court leeds usto thefirm condusion thet the principd
reason that the dircuit court entered the “reverse bifurcation” case management order and adhered to thet
order was because the plaintiffs initid counsd agreed to it.

It hasbeen said that agresments of counsd made during the progressof acausehavenever
beentreated asbinding contractsto be aosol utdy enforced, but asmere stipulationswhich may beset asde
in the sound discretion of the court when such actionmay betaken without prgjudiceto either party. See,
eg., Porter v. Holt, 73 Tex. 447, 11 SW. 494 (1889). A dipulation of counsd origindly designedto
expedite trid should not be rigidy adhered to when it becomes gpparent thet it may inflict a manifest
injudice on one of the contracting parties. Maryland Cas. Co. v. Rickenbaker, 146 F.2d 751, 753
(4th Cir. 1944.) See also Brast v. Winding Gulf Colliery Co., 94 F.2d 179, 181 (4th Cir. 1938).
A dipulation of counsd may be set aside onthereguest of aparty on the ground of improvidence, if both
parties can be restored to the same condition aswhen the agreement was made. Syllabus, Cole v. State
Compensation Comm'r, 114 W.Va 633, 173 SE. 263 (1934).

Inthe indant case, the plaintiffs sought to be relieved of the effect of their initid counsd
having dipulated, due to his undisputed inexperience and ignorance, to atrid procedurethat is contrary to

thet which is enjoyed by essantidly dl other ordinary avil litigants in West Virginia* Moreover, the

“Our higoric preference for unitary trids is dear in our jurisorudence. See, e.g., Tinsman,
supra; see also State ex rel. Cavender v. McCarty, 198 W.Va. 226, 231, 479 S.E.2d 887, 892
(1996) (per curiam) (“separate trids should not be ordered unless such a digpogtion is dearly
necessary”) and Judtice Cleckley’s concurrence therein. However, where necessity dictates dternative
procedures, our rules parmit them. See Sylldbus Point 3, State ex rel. Appalachian Power v.
MacQueen, 198 W.Va 1, 479 SEE.2d 300 (1996).

7



economy and fairness of the sort of procedure that was agreed to by the plaintiffs initia counsd isthe
subject of serious digoute®

Inlight of theforegoing principles, we condude that the plaintiffs should have been dlowed
to withdraw their consant to the reverse hifurcation procedure, and that the circuit court abused its
discretion in failing to dlow themto do 0. On the limited record before us, we cannat rule on theissue
of whether, abosent the consant of the plaintiffsto “reverse bifurcation,” the crcuit court should adopt thet
procedure. Theissue of possble reverse bifurcation should be addressed by the dircuit court de novo,
meking any record that may be necessary, without giving any effect totheplantiffs previousdipulationto

the procedure.

V.
Conclusion

>See Walker Drug Company v. La Sal Oil Co., 972 P.2d 1238, 1245 (Utah 1998) (dating
that reversebifurcationisarareand “ dragtic” techniqueaising out of the magnitude of the asbestosrdated
litigation casdoad). See generally Roger H. Tranggrud, “ Joinder AlternaivesinMass Tort Litigation,”
70 Cornell L.Rev. 779, 827-29 (1985). See also SandraA. Smith, “Polyfurcation and the Righttoa
Civil Jury Trid: LittleGraceintheWoburn Case” 25Boston College Env.Aff.L.Rev. 649, 685 (1998)
(focusng on the lawsuit that underlies the book and movie, “A Civil Action” and discussng how
inappropriate“ polyfurcation” can be* particularly harmful to injured parties” inthetoxic tort context. See
also J M. Granhdmand William J. Richards, “ Bifurcated Jusice: How Trid-Splitting Devices Defeet the
Jury’sRole” 26 U.Toledo L.Rev. 505 (1995).

The record in the indant case reflects that the drcuit judge refused to refer the casestotheMass
Litigetion Pandl, pursuant to Trid Court Rule 26.01(b)(1) [1999], because they were not sufficiently
numerous Many of thefactorsthat havebeen suggested assupporting areversehifurcated trid procedure,
such as dearly established lighility that would make a second phase of the trid unlikdly, demondrated
absence of prgudice to the plaintiffs, lack of duplicative witnesses, and a great number of plaintiffs or
defendants -- are not present in the indant case.



The writ of prohibition is granted as moulded, and the underlying case shdl procesd in
acocord with the principles expressed herain.

Wit Granted as Moulded.



