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The Opinion of the Court was delivered PER CURIAM.

JUSTICE McGRAW concursin part and dissantsin part and and resarvestherright to fileaconcurring and
dissenting Opinion.



SYLLABUSBY THE COURT

1. “Inreviewing challengesto the findings and condlusons of thecircuit court made after a
bench trid, atwo-pronged deferential standard of review isapplied. Thefina order and the ultimate
dispogtion arereviewed under an abuseof discretion Sandard, and thecircuit court'sunderlying factud
findings are reviewed under aclearly erroneous standard. Questions of law are subject to ade novo

review.” Syl. Pt. 1, Public Citizen, Inc. v. Frg Nat'| Bank in Fairmont, 198 W.Va 329, 480 SE.2d 538

(1996).

2. “Thegenerd ruleisthat thereisnoimplied reservetion of an easement when an owner
conveysapart of hisland over which he hasprevioudy exercised aprivilegefor the benefit of theland
which heretains unlessthe burden upon the land conveyed is gpparent, continuous and necessary for the

enjoyment of theland retained. Syl. Pt. 2, Suart v. L ake\Washington Redlty Corp., 141 W.Va 627, 92

S.E.2d 891 (1956).



Per Curiam:

Thiscaseisbeforethe Court from thegpped of Aubrey Robertson, CharlesD. Robertson
and William B. Robertson from the April 15, 1999, fina order of the Circuit Court of Mercer County,
whereinthelower court, following abench trid, concluded that the Appelleg, B A Mullican Lumber &
Manufacturing Company, L.P, proved by “clear and convincing evidencethat an eesement was created
throughimplicationin 1991 when Ethyl Broylesconveyedtothe. . . [Appdlants theland uponwhich the
roadway exised.” The Appellants contend that thetria court erred:* 1) in finding that an easement by
implicationwas created by Ethel Broylesat the time she conveyed to the Appd lantstheland upon which
the eesament exigted; and 2) in condluding thet theimplied easament could be used for timbering purposes
Based uponareview of therecord, the parties briefsand arguments, aswel asdl other maiterssubmitted

before this Court, we affirm the lower court’ s decision.

I. FACTS
Atthecenter of thiscontroversy isanold privateroadway (asoreferred to asthe exiding

roadway”) located onthe Appdlants property pardld to the Appelleg s property. Thisroadway isused

‘Actudly, thefivedleged errorsassigned by the Appellant areredundant. The Appellant does
not even arguethelast assgned error, which isdeemed by thisCourt to bewaived. See Syl. Pt. 6, Addair
v. Bryant, 186 W. Va. 306, 284 S.E.2d 374 (1981). (“Assignmentsof error that are not argued inthe
briefson gpped may be deemed by thisCourt to bewaved.”). Consequently, theremaining assgnments
of error have been combined into the two above-mentioned errorswhich will be addressad by this Court.



to accessapublicroad. Additiondly, the existing roadway was used for timbering in the 1950's. The

Appellants also used the existing roadway for timbering purposes after the instant lawsuit was filed.

Themogt recent common predecessor intitleto both the Appdleeand the Appd lantswas
Ethd Broyles. Ethd Broylesand her husband, Bernard, acquiredtheir origind tract of land fromBesse
DunnMorganin 1946 (referred to as“the Dunntract”). Therewas no roadway located onthe Dunn tract
to accessthe public road. When the Broyles acquired the Dunn tract, they used the exigting roadway thet
crossed the property owned by M.O. Robertson, Ethel Broyles brother. TheAppe lantscould notidentify
any other way that Ethel Broyleshad toingressand egressher property. In 1971, M.O. Robertson died

and devised the tract of land containing the roadway to Ethel Broyles.

Ethd Broyles, inturn, conveyed thetract of land uponwhich theexigting roadway islocated
tothe Appdlantsin 1991, without condderation. Shemadeno reserveation of an easament or right-of-way
to and from her remaining property a thetime of the conveyance, athough it was gpparent & thetimethat
her only accessto and from her home was across the exigting roadway. From 1991 until her desth on
September 7, 1992, Ethd Broyles continued to travel the existing roadway, according to the tesimony of
Aubrey Robertson and Gordon Robertson. Upon her degth, Ethel Broylesdevised the Dunn, Fortner, and
Cdadwdll tractsto the three Sstersof her late husband, Bernard. Thessters subsequently conveyed the

land to the Appellee’ s immediate predecessor intitle.

’Subsecuently, the Broyles acguired two additiond tracts known asthe Fortner and the Caldwell
tracts.



1. DISCUSSION

Theissuesraisad by the Appdlantsfocus on whether thetrid court’ sfactud findingsthat
an easament was created through implication at the time of the conveyance of the property to the
Appdlantsand that the easement could be used for timbering purposeswere supported by theevidence.
The deed demongtrates that there was no express reservation of an easement by Ethel Broyles. The
Appelants assert that the evidence does not support the Appelleg sright to use such road through an
implied eesement. Moreover, the Appdlants maintain that the evidence does not support thetrid court’s
finding that an intended usage of theimplied easement wastimbering operations. The Appdleearguesto

the contrary.

This Court has previously held that

[i]nreviewing chalengesto thefindingsand conclusonsof the
creuit court made after abench trid, atwo-pronged deferentid standard
of review isapplied. Thefinal order and the ultimate disposition are
reviewed under an abuse of discretion standard, and the circuit court's
underlying factual findingsare reviewed under aclearly erroneous
standard. Questions of law are subject to a de novo review.

Syl. Pt. 1, Public Citizen, Inc. v. Firg Nat'| Bank in Fairmont, 198 W.Va. 329, 480 S.E.2d 538 (1996).

Further, we have stated that

[a]ppdllate oversght isthereforedeferentid, and wereview the
trid court'sfindingsof fact fallowing abenchtrid, induding mixedfect/law
findings, under thedearly erronecussandard. If thetria court makesno
findings or appliesthewrong lega standard, however, no deference
attachesto such an gpplication. Of coursg, if thetrid court'sfindings of



fact arenot dearly erroneous and the correct legd Sandard isgpplied, its
ultimate ruling will be affirmed as a matter of law.

Phillipsv. Fox, 193 W.Va. 657, 662, 458 S.E.2d 327, 332 (1995) (footnote omitted).

In syllabus point two of Stuart v. L ake Washington Redlty Corp., 141 W.Va 627, 92

SE.2d 891 (1956), this Court addressed thereguirementsfor animplied resarvation of aneasement when

we held that:

The generd ruleisthat thereisno implied reservation of an
easement when an owner conveysapart of hisland over which he has
previoudy exerdsed aprivilegefor the benfit of theland which heretains
unlessthe burden upon theland conveyed isapparent, continuousand
necessary for the enjoyment of the land retained.

See Syl. Pt. 2, Myersv. Stickley, 180 W.Va. 124, 375 S.E.2d 595 (1988).

Intheingtant case, thetestimony of Aubrey Robertson and Gordon Robertsonindicated
that the roadway used by Ethe Broyleswas her only means of ingressand egressfrom her hometo the
publicroad. Theevidencea soindicated thet Ethe Broyles' useof theroadway wasasnecessary, gpparent
and continuous after she conveyed the parcd of property upon which theroadway existed to the Appdlants
asit wasbeforethe conveyance. Thus, thetria court was not dearly erroneousin determining thet Ethel
Broylesimpliedly reserved an easement acrossthe Appellants property at thetime sheconveyed the
property tothem. Theevidencea so supportedthetria court’ sruling that theexigting roadway could be

used for the Appellee’ s timbering operations.



Fndly, it issgnificant to notethat the lower court ruled that “the easement consstsonly
of thisroadway, which cannot be expanded or widened.” Moreover, thetria court opined that the
Appdlee“has no right to modify the existing easement or create an unreasonable burden onthe. . .
[Appdlants ] savientestate” Accordingly, if the Appeleeabusestheselimitationsof theimplied eesament
or if the Appellee“ create[ g an unreasonable burden” on the Appdlants' property, nothing precludesthe

Appellants from seeking damages from the Appellee.

The decision of the circuit court is hereby affirmed.

Affirmed.



