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CHIEF JUSTICE MAYNARD delivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. “Prohibition liesonly to restrain inferior courtsfrom proceeding in causes over
whichthey havenojuridiction, or, inwhich, having juridiction, they areexceading their legitimate powers
and may not be used asa subgtitute for [apetition for gpped] or certiorari.” SyllabusPoint 1, Crawford
v. Taylor, 138 W.Va. 207, 75 S.E.2d 370 (1953).

2. “In determining whether to entertain and issuethewrit of prohibitionfor casesnot
involving an absence of jurisdiction but only whereit is claimed that the lower tribunal exceeded its
legitimate powers, thisCourt will examinefivefactors. (1) whether the party seeking thewrit hasno other
adequate means, such asdirect gpped, to obtain the desired relief; (2) whether the petitioner will be
damaged or prgjudiced in away that isnot correctable on gpped; (3) whether thelower tribund’ sorder
isclearly erroneous asamaiter of law; (4) whether thelower tribund’ sorder isan oft repeated error or
manifestsperastent disregard for ether procedurd or subgtantivelaw; and (5) whether thelower tribund’s
order raises new and important problemsor issues of law of firs impresson. Thesefactorsaregenerd
guiddinesthat serve asaussful garting point for determining whether adiscretionary writ of prohibition
shouldissue. Although dl fivefactorsneed not bestisfied, it isclear that thethird factor, the existence of
clear error asamatter of law, should be given substantial weight.” Syllabus Point 4, Sate ex rel.
Hoover v. Berger, 199 W.Va. 12, 483 S.E.2d 12 (1996).

3. “Under W.VaCode, 53-4A-3(b), the court recaiving awrit of habeas corpushas
three choices asto whereto return the writ: ‘ before (i) the court granting it, (ii) the circuit court, or a

datutory court, of the county wherein the petitioner isincarcerated, or (iii) thedrcuit court, or the Satutory



court, in which, asthe case may be, the petitioner was convicted and sentenced.”” Syllabus Point 2,
Adamsv. Circuit Court of Randolph County, 173 W.Va. 448, 317 S.E.2d 808 (1984).

4, “Given the office and function of thewrit of habeas corpus, acircuit court should
act withdipatch. Accordingly, adreuit court mugt trandfer habeas corpus gpplications promptly, if trandfer
Isgppropriate. If it doesnot makeaprompt trander, it isrequired to render adecison onthemeritsof the
writ.” SyllabusPoint 3, Adamsv. Circuit Court of Randolph County, 173W.Va. 448, 317 S.E.2d
808 (1984).

5. In determining whether ahabeas corpus petitionissuitablefor trandfer to another
court, thecdrcuit court should congder whether the dlegations set forth in the habess petition rdlae to the
petitioner’ sconviction and/or sentencing. If the petition does contain such alegations, then practica
condderationsand judicia economy ordinarily dictatethat it betransferred to the county whereinthe
petitioner wasconvicted and sentenced. However, if thepetition challengesthe conditionsof confinement
or rasesother purdly lega questionsor issuesunrdated to the petitioner’ sconviction and/or sentencing,
thewrit should be returnable to the court in the county in which the petitioner isconfined. Inany evert, the

circuit court should act with dispatch and render a prompt decision.



Maynard, Chief Justice:

Thiscaseisbeforethis Court upon apetition for awrit of prohibitionfiled by the petitioner,
Billy Ray McLaughlin, againg therespondent, the Honorable CharlesM. Vickers, Judge of the Circuit
Court of Fayette County, West Virginia. The petitioner seeksto prohibit the respondent judge from
trandferring hispetition for awrit of habeas corpuswhich hefiledinthe Circuit Court of Fayette County
on August 28, 1998, to the Circuit Court of Greenbrier County. The petitioner also asksthat the
respondent judge be ordered to rule on the merits of his habeas petition in accordancewith this Court’s
decison in Adamsv. Circuit Court of Randolph County, 173 W.Va. 448, 317 S.E.2d 808 (1984).

We issued arule to show cause and now, for the reasons set forth below, deny the writ.

The petitioner was convicted of firs-degreemurder inthe Circuit Court of Greenbrier
County on May 8, 1996. He was sentenced to life without mercy and is currently incarcerated at the
Mount Olive Correctiona Complex in Fayette County, West Virginia® On August 28, 1998, the petitioner
filed apetition for awrit of habeas corpusin the Circuit Court of Fayette County. Hiscasewas assigned

to the respondent judge.

ThisCourt refusad the petitioner’ s appedl of hismurder conviction on September 3, 1997.
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On September 10, 1999, the respondent judgeissued an order granting thewrit of habeas
corpus and directing that it be returned to the Circuit Court of Pocahontas County.? In response, the
petitioner filed amotion to vacatethetrandfer order assarting that it conflicted with thisCourt’ sdecison
in Adams, supra. Specificaly, the petitioner argued that the respondent judge had waited too long to
trandfer hishabess petition, and therefore, hewasrequired to render adecison onthemeritsof thecase,
On September 30, 1999, the respondent judge denied the petitioner’ smation to vacate the trandfer order,
and on October 1, 1999, heissued an amended order trandferring the habeas petition to the Circuit Court
of Greenbrier County since that was the court in which the petitioner was convicted and sentenced.

Thereafter, the petitioner filed this petition for awrit of prohibition with this Court.

Initidly, wenotethat “[p]rohibition liesonly to restraininferior courtsfrom proceedingin
causes over which they haveno jurisdiction, or, in which, having jurisdiction, they are exceeding their
legitimate powers and may not beused asasubstitutefor [apetition for gpped] or certiorari.” Syllabus

Point 1, Crawford v. Taylor, 138 W.Va. 207, 75 S.E.2d 370 (1953). Seealso W.Va Code § 53-1-1

(1923).
In determining whether to entertain and issuethewrit of prohibition for
casesnotinvolving an absenceof jurisdiction but only whereitisclamed
that the lower tribunal exceeded itslegitimate powers, this Court will
“The petitioner wasindicted in Pocahontas County, but histriad washeld in Greenbrier
County.



examinefivefactors (1) whether the party seeking thewrit hasno other
adequate means, such asdirect gpped, to obtain the desired rdlief; (2)
whether the petitioner will be damaged or prgudiced in away that isnot
correctableon gpped; (3) whether thelower tribunal’ sorder isclearly
erroneous asamétter of law; (4) whether the lower tribund’ sorder isan
oft repeated error or manifests pers stent disregard for elther procedurd
or subgtantivelaw; and (5) whether the lower tribund’ sorder raisesnew
and important problemsor issues of law of firg impresson. Thesefactors
aregenerd guiddinesthat serveasaussful garting point for determining
whether adiscretionary writ of prohibition shouldissue. Although dl five
factorsneed not be satisfied, it isclear that thethird factor, the existence
of clear error as a matter of law, should be given substantial weight.

SyllabusPoint 4, Sate exrel. Hoover v. Berger, 199 W.Va. 12, 483 SE.2d 12 (1996). Withthese

standards in mind, we now consider whether awrit of prohibition should be issued.

The petitioner contends that based on this Court’ s decision in Adams, supra, the
respondent judge exceeded hislegitimate powers and erred asamaiter of lawv when he trandferred the
petitioner’ s habeas petition to Greenbrier County. In Syllabus Point 2 of Adams, we noted that:

Under W.Va.Code, 53-4A-3(b), the court recelving awrit of habeas
corpus has three choices asto whereto return the writ: “before (i) the
court granting it, (i) the circuit court, or astatutory court, of the county
wherein the petitioner isincarcerated, or (iii) the circuit court, or the
datutory court, inwhich, asthe casemay be, the petitioner was convicted
and sentenced.”®

%W.Va. Code § 53-4A-3(b) (1971) provides, in pertinent part:

Whether the writ is granted by the supreme court of gppedls, acircuit
court, or any statutory court inthis State, it shdl, inthe discretion of the
court, bereturnablebefore (i) the court granting it, (ii) the circuit court, or
asautory court, of the county wherein the petitioner isincarcerated, or
(iii) thecircuit court, or the statutory court, inwhich, asthe casemay be,
(continued...)



However, wedso recognized that “ [t]hefact that acircuit court may returnthewrit to another crcuit court
doesnat . .. judify aninordinate delay in making the decisonto transfer.” Adams, 173W.Va. a 450,
317 S.E.2d at 810. Thus, in Syllabus Point 3 of Adams, this Court held:

Given the office and function of thewrit of habeas corpus, adircuit court

should act with digpatch. Accordingly, adrauit court must trandfer habeas

corpus applications promptly, if transfer is gppropriate. If it does not

make aprompt transfer, it isrequired to render adecison on the merits

of the writ.
Inthecasesubjudice, the petitioner arguesthat because the respondent judge waited over ayear before
acting on hispetition, hewasrequired to render adecison on itsmerits as directed by Syllabus Point 3 of

Adams. We disagree.

Whileadecison regarding the habeas petition a issue was not rendered for morethana
year after it wasfiled, the record indicates that the respondent judge acted promptly once the habeas
petitionwashrought to hisattention. Apparently, therespondent judgewasunawareof thehabeaspetition
until the petitioner’ scounsd requested thet he render adecison. Shortly theresfter, the respondent judge
granted thewrit and ordered that it be returned to Pocahontas County. Although the decisonin Adams
was ddlayed for only eight months, this Court found thet the only action taken by the aircuit court wasto

transfer the case to the court where Adams had been convicted. Inthis case, the respondent judge

%(...continued)
the petitioner was convicted and sentenced.
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determined therewasprobabl e causeto believethat the petitioner might beentitled to somerelief before

transferring the writ.

Moreimportantly, unlike Adams, which involved purdy legd issuesthat could beresolved
without an evidentiary hearing, the habeas petition presented by the petitioner in this case contained
dlegationsregarding histria and included aspecific request for an evidentiary hearing. Generdly, if a
habess petition attacksthe vdidity of the petitioner’ sconviction and/or sentencewhich servesasthe bass
for the petitioner’ sconfinement, thewrit isreturned before the court wherein the petitioner was convicted
and sentenced. Wickliffev. Sate, 719 N.E.2d 822, 823 (Ind. Ct. App. 1999). See also Johnson
v. Sate, 555 S0.2d 215 (Ala 1989) (petitioner’ sfalureto file habess petition chalenging the sufficiency
of theindictment in the court where he was convicted did not require dismissd; the court in which the
petition wasfiled should have transferred the case to the court wherein the petitioner was convicted);
GriggsVv. Superior Court of San Bernardino County, 128 Cal.Rptr. 223, 546 P.2d 727 (1976)
(if the petition for habeas corpusrdlief chalengesaparticular judgment or sentence, the petition should be
transferred to the court which rendered the judgment, but if the petition chalengesthe conditionsof the
Inmate sconfinement, then the petition should betransferred to the superior court of the county wherein
theinmateis confined, if that court isdifferent from the court wherein the petition wasfiled); Lashv.
Wright, 153 Ind.App. 299, 287 N.E.2d 255 (1972) (court having only jurisdiction of the petitioner’s
person and having reca ved ahabeas corpus petition must trandfer causewithout dday to the court inwhich
petitioner was convicted); Laue v. Nelson, 279 F.Supp. 265, 266 (N.D. Cd. 1968) (“adidrict court

should transfer a petition to the district in which the petitioner was convicted and sentenced if the
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tranderring court isof the view that an evidentiary hearing will be necessary beforeafind determination

can be had.”).

The reasonsfor returning awrit challenging aconviction or sentenceto thetrid court are
twofold. Firgt, therecordsrelating to the petitioner’ sconviction and sentencing aremaintained by the
county wherein the petitioner wasconvicted. Secondly, personswho arelikely totestify and participate
intheevidentiary hearing usudly residein or near that county. For ingance, whiletherespondent judge
inthis casewas able to determine from the habeas petition that there was probable cause to believe that
the petitioner might be entitled to some rdief, he was without the records or witnesses necessary to conduct
anevidentiary hearing onthematter. Thus, thedecisonto returnthewrit to Greenbrier County wasnot
only practicd intermsof judicd economy, but o inthe best interests of the petitioner becauseit would
affordafar and completeevidentiary hearing. For thesereasons, wedo not find that the respondent judge
erred by ordering the petitioners' writ returnable before the Circuit Court of Greenbrier County.

Although we have determined that the petitioner isnot entitled to the writ he has requested,
itisnot our intention to overrule Syllabus Point 3 of Adams. Ingtead, we takethis opportunity to raterate
our prior holding that acircuit court must transfer habeas corpus applications promptly, if transfer is
gopropriate. Aswenotedin Adams, “*[t]hevery natureof thewrit demandsthat it beadministered with
theinitiative and flexibility essentid to insurethat miscarriages of jusice withinitsreach are surfaced and
corrected.”” 173W.Va at 451, 317 SE.2d at 810, quoting Harrisv. Nelson, 394 U.S. 286, 291-92,

89 S.Ct. 1082, 1086-87, 22 L.E.2d 281, 286 (1969). In order to insurethat post-conviction habeas



corpus proceedings are processed expediently, this Court recently adopted Rules Governing Post-

Conviction Habeas Corpus Proceedings in West Virginia [hereinafter “Habeas Corpus Rules’).*

Rule4(a) of the Habeas Corpus Rules aso requires circuit courts to make a prompt
determination of whether ahabeas petition should betransferred to another court. Rule4(a) specificaly
provides that:

Theorigind petition shdl be presented promptly tothedircuit court, (“the

court”), inaccordancewith the procedure of the court for assgnment of

itsbusness. Thecourt shdl promptly review whether thepetition should

betranderred to avenue st forthin Rule 3(9). If trandfer is appropriate,

the court shall promptly enter an order transferring the petition.

Asdiscussed above, habeas corpus petitionsthat challengethe petitioner’ sconviction or sentenceare
generdly returned to the court wherein the petitioner was convicted and sentenced.  Thisprocedureisnot
only prectical inthesensethat it alowsthe court most familiar with the circumstances of the petitioner’s
caseto condder the habeas petition, but it aso servesto lighten the caseload of courtslocated in counties
with correctiond fadilities. Judiad timein these countiesis often limited because of the great number of
hebess petitionsthat arefiled therein. Accordingly, we hold that in determining whether ahabess corpus

petitionissuitablefor transfer to ancther court, the circuit court should consder whether thed | egations set

“These ruleswere adopted by order dated December 13, 1999, and became effective
immediately.

°Rule 3(a) provides, in pertinent part:

A petition may befiled: (1) inthedrcuit court of the county wherein the
petitioner isincarcerated; or (2) inthedrcuit court of the county wherein
the petitioner was convicted and sentenced. If gppropriate, the circuit
court may transfer a petition to either venue.

~



forth in the habeas petition relate to the petitioner’ s conviction and/or sentencing. If the petition does
contain such dlegations, then practica condderationsand judicid economy ordinarily dictatethat it be
transferred to the county wherein the petitioner was convicted and sentenced. However, if the petition
chdlengestheconditionsof confinement or raisesother purely legd questionsor issuesunrdaed tothe
petitioner’ sconviction and/or sentencing, thewrit should be returnableto the court inthe county inwhich
the petitioner isconfined. Inany event, thecircuit court should act with dispatch and render aprompt

decision.

Whileweare certainly concerned by thefact that the habeas petition at issue herewas
pendinginthedrcuit court for nearly thirteen months, we, nonethd ess, find that trandferring the casetothe
county inwhich the petitioner was convicted was gppropriate. Thus, for the reasons set forth above, the
writ prayed for is denied.

Writ denied.



