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SYLLABUSBY THE COURT

1. “*“When acaseinvalving conflicting testimony and drcumdances hasbeen fairly
tried, under proper ingructions, theverdict of thejury will not be set asde unlessplainly contrary to the
weight of the evidenceor without sufficient evidenceto supportit.” Point 4, Syllabus, Ladov. Griffith,
143 W.Va. 469, 102 S.E.2d 894." Syllabus Point 2, Walker v. Monongahela Power Co., 147
W.Va 825,131 SE.2d 736 (1963).” SyllabusPoint 5, Toler v. Hager, 205 W.Va. 468, 519 SE.2d
166 (1999).

2. “*“Itisthe peculiar and excdlusive province of thejury to weigh theevidenceand
to resolve questions of fact when thetestimony isconflicting.” Point 3, Syllabus, Long v. City of
Weirton, [158] W.Va. [741], (1975) 214 S.E.2d 832." Syllabus Point 2, Bournev. Mooney, 163
W.Va 144, 254 SE.2d 819 (1979).” SyllabusPoint 2, Toler v. Hager, 205W.Va. 468, 519 SE.2d
166 (1999).

3. “*““Where, inthetrid of anaction at law beforeajury, theevidenceisconflicting,
itistheprovince of thejury to resolvethe conflict, and itsverdict thereon will not be disturbed unless
believed to be plainly wrong.” Point 2, Syllabus, French v. Snkford, 132 W.Va. 66 [54 S.E.2d 38].”
Syllabus Point 6, Earl T. Browder, Inc. v. County Court, 145W.Va. 696, 116 S.E.2d 867 (1960).’
Syllabus Point 2, Rhodes v. National Homes Corp., 163 W.Va. 669, 263 S.E.2d 84 (1979).”
Syllabus Point 3, Toler v. Hager, 205 W.Va. 468, 519 S.E.2d 166 (1999).

4. “‘Inadvil action for recovery of damagesfor persond injuriesin which thejury
returnsaverdict for theplaintiff whichismeanifestly inadequatein amount and which, inthet respect, isnot
supported by the evidence, anew tria must be granted to the plaintiff on theissue of damagesonthe

ground of theinadequacy of theamount of theverdict. Syllabuspoint 3, Biddiev. Haddix, 154 W.Va



748, 179 S.E.2d 215 (1971).” Syllabus Point 1, Combsv. Hahn, 205 W.Va. 102, 516 S.E.2d 506
(1999).

5. “‘Inanactionfor persond injuries, thedamagesare unliquidated and indeterminate
In character, and the assessment of such damagesisthe peculiar and exclusive province of thejury.’
Syllabus Point 3, Yunckev. Welker, 128 W.Va 299, 36 SE.2d 410 (1945).” Syllabus Point 4, Toler
v. Hager, 205 W.Va. 468, 519 S.E.2d 166 (1999).

6. ““In an appeal from an allegedly inadequate damage award, the evidence
concerning damagesisto be viewed most strongly in favor of the defendant.” Syl. Pt. 1, Kaiser v.
Hendey, 173 W.Va. 548, 318 SE.2d 598 (1983).” Syllabus Point 1, Hewett v. Frye, 184 W.Va.
477, 401 S.E.2d 222 (1990).

7. “““Thediscretion of thetrid court inrulingon the propriety of argument by counsd
beforethejury will not beinterfered with by the appellate court, unlessit appearsthat therights of the
complaining party havebeen pre udiced, or that manifest injusticeresulted therefrom.” Syllabuspoint 3,
Satev. Boggs, 103W.Va 641, 138 SE. 321 (1927)." Syl. Pt. 9, Satev. Flint, 171 W.Va. 676,
301 S.E.2d 765 (1983).” Syllabus Point 2, Satev. Bennett, 183 W.Va. 570, 396 SE.2d 751 (1990).

8. “‘Great |atitudeisdlowed counsd inargument of cases, but counsd must keep
within theevidence, not make satementsca culated toinflame, prgudiceor midead thejury[.]’ Syl. pt.
2, [in part,] Satev. Kennedy, 162 W.Va. 244, 249 SE.2d 188 (1978).” Syllabus Point 8, in part,

Mackey v. Irisari, 191 W.Va. 355, 445 S.E.2d 742 (1994).



Per Curiam:

Thiscaseisbeforethis Court upon gpped of afind order of the Circuit Court of Logan
County entered on January 26, 1999. Followingatria on liability and damagesfor persond injuries
resulting from an automobile accident, thecircuit court denied the gppellant and plaintiff below, Mdiah
Farmer, anew trial and refused to alter or amend thejury’ sverdict finding her 49% negligent. Inthis
gpped , the gppd lant contendsthat the evidence does not support thejury’ sfinding withregard to lighility.
Shed so contendsthat the damagesawarded by thejury wereinsufficient and that the circuit court erred
by overruling her objection to theagppdlees dosng argument. Findly, the gopedlant contendsthat anew
trial should have been granted once it was discovered that some of thejurors may have attended high

school with her.

This Court has beforeit the petition for appeal, the entire record, and the briefsand

argument of counsel. For the reasons set forth below, we affirm the final order of the circuit court.

OnJanuary 15, 1992, Mdiah Farmer (herainafter “Farme™ or “ gppdlant”) tdephoned her
friend, CorinaKnight (hereinafter “Knight” or “gppdles’), and asked her for aride homefromthe Pizza

Hut where shewasworking. It had been snowing for the past few days, and dthough the main roadswere
1



clear, the secondary roadswereice and snow covered. Knight wasdriving acar owned by her mother,
Brenda Knight, when she picked up Farmer. AsKnight attempted to drive up the hill where Farmer’s
parentslived, the car beganto dide. She stopped, backed the vehicle up, and attempted to go up thehill
again. Thistime, the car did off theroad into the hillsde causing Farmer to hit her head againgt the

windshield.

Subsequently, Farmer sued Corinaand Brenda K night* claiming that she had suffered
variousbodily injuries, including aclosed head injury, during theaccident. Prior totrid, the gppellees
dipulated to medica expensesin theamount of $4,445.00 for trestment of the gppdlant’ s neck and back
grain. However, the gopdleesdid not dipulate to any past medica expensesfor trestment of the dleged

closed head injury.

Attrid, theappdlant falled to present any evidence concerning future medicd trestment
or futurelog wages. Conssguently, those damsfor damagesweredismissed a thedose of the gppdlant's
evidence. On September 24, 1997, thejury returned averdict assessing 49% negligence on the part of
the appdlant and 51% negligence on the part of the gopdless. Thejury awarded the gppdlant $5,945.00
in tota damageswhich included $4,445.00 in stipulated past medica expensesand $1,500.00 for past
generd damages, including pain and suffering, diminished ability to engagein normd activities, lossof
enjoyment of life, and menta anguish. Thejury avarded no damegesfor other past medicd expenses, past

lost wages, or futuregenerd damages. With thededuction for the gppdlant’ scomparative negligence, the

The gppdlant dleged that CorinaK night was operating the vehide pursuant to the Family
Purpose Doctrine making Brenda K night, her mother and owner of the vehicle, liablefor any and dl
negligence of her daughter.



net verdict was $3,031.95. Thecircuit court added prejudgment interest in the amount of $1,743.38 and
entered atotd judgment of $4,775.33 by order dated January 20, 1998. Theredfter, the gopdlant moved
foranewtrid, or inthedternative, amendment of thejudgment. Themotionwasdenied by order entered

on January 26, 1999. This appeal followed.

Asher firs assgnment of error, the gppellant contends that the jury was dlearly wrongin
finding her 49% negligent. Shemaintainsthat the evidencedid not support thejury’ sverdict. At trid, there
was no dispute asto how the accident happened. Both Farmer and Knight testified that thecar didinto
the hillsde on asecond attempt to drive up theroad to Farmer’ sparents house. Theissuefor thejury to
decidewaswhether Farmer participated in or concurred with thedecison to driveup the hill. Inthis
regard, Knight tedtified that Farmer never attempted to get out of the car after it did thefirst time, nor did
Farmer ask her not to try to drive up the hill again. Knight damed that Farmer never sad to Sop the car
or park at the bottom of the hill. To the contrary, Farmer testified that shetold Knight to park the car at
thebottom of the hill and they would walk up toher house. She'said that Knight told her they could make
itand did not give her timeto get out of the car before garting up the hill asscond time. However, Farmer

conceded that she could have gotten out of the car before they tried to drive up the hill thefirgt time.

ThisCourt has often stated that “* “[w]hen acaseinvolving conflicting testimony and
crcumganceshasbeenfairly tried, under proper ingtructions, theverdict of thejury will not besat asde
unlessplainly contrary to theweight of the evidence or without sufficient evidenceto supportit.” Point 4,

Syllabus, Ladlo v. Griffith, 143 W.Va. 469, 102 S.E.2d 894." Syllabus Point 2, Walker v.
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Monongahela Power Co., 147 W.Va 825, 131 S.E.2d 736 (1963).” Syllabus Point 5, Toler v.
Hager, 205W.Va. 468, 519 SE.2d 166 (1999). In addition, we have held that “*“[i]t is the peculiar and
exdugve province of thejury to weigh the evidence and to resolve questions of fact when the testimony
isconflicting.” Point 3, Syllabus, Long v. City of Weirton, [158] W.Va [741], (1975) 214 SE.2d 832
Syllabus Point 2, Bourne v. Mooney, 163 W.Va. 144, 254 SE.2d 819 (1979).” Syllabus Point 2,
Toler. Furthermore, “*“‘[w]here, inthetrid of anaction a law before ajury, the evidenceis conflicting,
itistheprovince of thejury to resolvethe conflict, and itsverdict thereon will not be disturbed unless
believed to be plainly wrong.” Point 2, Syllabus, Frenchv. Snkford, 132 W.Va. 66 [54 SE.2d 38].”
Syllabus Point 6, Earl T. Browder, Inc. v. County Court, 145W.Va. 696, 116 S.E.2d 867 (1960).’
Syllabus Point 2, Rhodes v. National Homes Corp., 163 W.Va. 669, 263 S.E.2d 84 (1979).”

Syllabus Point 3, Toler.

Based ontheevidencetha waspresented inthiscase, thejury wasgiven anindructionon

assumption of therisk.> “Thedoctrineof assumed or incurred risk isbased upon theexistence of afactud

’The jury was instructed as follows:

Under the law of the State of West Virginia, some degree of
negligence or fault may be attributed to a party for the hgppening of an
accident wherethe evidence showstheat the party had actud knowledge
of adangerous condition and voluntarily exposaed hersdf to that dangerous
condition, thus assuming the risk of the condition and her injury.

Therefore, if after consdering al the evidence, you find by a
preponderance of the evidencethat adangerous condition wascreated by
the snow covered inclined roadway, that Meliah Farmer had actual
knowledge of the snow covered roadway and the dangerousdriving
conditions created thereby and that she nonethd ess voluntarily remained
apassenger in the vehicle being operated by CorinaKnight when she
could have removed herself from the vehicle, then you may gpportion

(continued...)



Stuation in which the act of the defendant done crestes the danger and causestheinjury and the plaintiff
voluntarily exposes himsdlf to the danger with full knowledge and gppreciation of itsexigence” Hollen
v. Linger, 151 W.Va. 255, 263, 151 SE.2d 330, 335 (1966). Apparently, thejury believedthat Farmer
had in fact assumed somerisk of injury and wasamost a fault asmuch as Knight wasfor the accident.
During her testimony, Farmer admitted thet shewas aware of the dangerous road conditionsand thet she
had the opportunity to get out the car before Knight tried to drive up the hill thefirst time. Giventhis
evidence, we do not find thejury’ sverdict finding that the gppedllant assumed therisk of injury plainly

wrong.

Thegppdlant dso aguesthat the damages awarded by thejury wereinauffident. Asnoted
above, the parties stipulated to $4,445.00 in medica expensesfor trestment of gppdlant’ sneck and back
grain. Anadditional $1,500.00 for past generd damageswasawarded by thejury. Initidly, thejury
awarded $0 for past genera damages. However, after receiving the verdict, the court ingtructed the
membersof thejury that they were required to determine areasonable amount for pain and suffering
because medica expenses had been granted. After further ddliberations, thejury awarded $1,500.00 for
pain and suffering. The gppdlant dlamsthat thejury’ sverdict did not adequately compensate her for past
painand uffering, diminished aility toengagein normd activities lossof enjoyment of life, mental anguish,

and lost wages.

Attrid, the gopdlant introduced evidenceto show that she sustained aclosed head injury

during the accident. Specifically, the gopdlant presented thetestimony of Dr. Jeffrey Harlow, alicensed

%(....continued)
some degree of negligence or fault to Meliah Farmer.
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psychologig. Dr. Harlow performed aneuropsychologicd assessment of the gppelant and met with her
onsevera occasons. Dr. Harlow testified that he believed that the appd lant had suffered aclosed heed

injury during the accident which caused neurophysiological dysfunction and depression.?

The gppdless disputed thisevidence and argued thet the gppellant hed only suffered minor
injuriesduring theaccident. They presented evidence which showed that the appellant wastrested at
Logan Genera Hospital onthenight of the accident for asuperficid |lacerationto thebridge of her nose.
The emergency room records indicated that there was no loss of consciousness. The appdllessaso
Introduced evidence suggesting that the gopd lant’ s depression wasrd ated to family problems. Dr. John
Hutton, aneuropsychiatrist who performed an independent examination of the gopdlant on behdf of the
appdlless, tedtified that the gppelant’ s depresson and borderline intdlectud functioning were not caused

by the automobile accident.

In Syllabus Point 1 of Combsv. Hahn, 205 W.Va. 102, 516 S.E.2d 506 (1999), this
Court held that:

Inaavil actionfor recovery of damegesfor persond injuriesinwhichthe
jury returnsaverdict for the plaintiff which ismanifestly inadequatein
amount and which, in that respect, isnot supported by the evidence, a
new trial must be granted to the plaintiff on theissue of damagesonthe
ground of the inadequacy of theamount of theverdict. Syllabuspoint 3,
Biddle v. Haddix, 154 W.Va. 748, 179 S.E.2d 215 (1971).

However, wehavedsohddthat “*[i]n anactionfor persond injuries, thedamagesare unliquidated and

indeterminatein character, and the assessment of such damagesisthe peculiar and exdusive province of

Dr. Roger Biasssdso tedtified by evidentiary deposition on behdlf of the gppdlant. While
Dr. Biasas testimony wasread to thejury during thetrid, histestimony wasnot madeapart of thetrid
transcript that was presented to this Court.



thejury.” SyllabusPoint 3, Yunckev. Welker, 128 W.Va. 299, 36 SE.2d 410 (1945).” Syllabus Point
4, Toler, supra. Moreover, “‘[iJnan gpped from an dlegedly inadequate damage award, the evidence
concerning damagesisto be viewed most strongly in favor of the defendant.” Syl. Pt. 1, Kaiser v.
Hendey, 173 W.Va. 548, 318 SE.2d 598 (1983).” Syllabus Point 1, Hewett v. Frye, 184 W.Va.

477, 401 S.E.2d 222 (1990).

After hearing dl of the evidence concarning medica dameages, thejury chasenat to awvard
any additional medica expenses other than those stipulated to by the partiesprior totrid. Viewing the
evidencemod strongly infavor of theagppd | ees, theevidence permitsthe conclusion obvioudy reached by
thejury, i.e., that the appdlant did not sustain aclosed heed injury. Likewise, the evidence supportsthe
jury’ sdecison awarding $0for past lost wages. Attrid, thegppellant testified that shehad only worked
at PizzaHut for two months prior to the accident. She had three children in the four years sncethe
accident. Therewas aso testimony that the gppelant had suffered from depression because of family
problems. From this evidence, the jury could have reasonably concluded that the appellant had not
atempted to return towork for ressonsunrelated to theautomohileaccident. Accordingly, wedo not find

that the damages awarded by the jury were manifestly inadequate.

Thegppdlant’ snext assgnment of error concarns cartain remarks made by counsd for the
gppelleesduring closng argument.  In particular, the ppelant contends that the circuit court erred by
refusing to allow her counsel to object to the following remarks made by counsel for the appellees:

| think she’ sbeen victimized by the system, by her boyfriend, by her

family, by her atorney. Thisisamade up casewith regard to the heed
injury.



Whilethecircuit court refused the appellant’ s counsal permission to approach the bench when this
Satement was made, the objection was addressed after the argumentswere completed and thejury was
sent to the jury room for deliberations. Specifically, the court stated,

| just want to put on the record it was obvious whét the objection

was, and | noted it and | didn’t see grounds for the objection.

That' sprobably thesrongest I’ veever heard Mr. Picarilloargue

inacase, particularly inthat direction, but | didn’t see anything

where| would have sustained an objection, but it was obvious
what you were objecting to and | considered that.

Thecircuit court’ sdecision to address the objection after closing argumentswere
completed isnot unusua considering thefact that such objections are generdly disfavored.* 1n Syllabus
Point 2 of State v. Bennett, 183 W.Va. 570, 396 S.E.2d 751 (1990), this Court stated that:

“‘Thediscretion of thetrid court in ruling on the propriety of argument by

counsd beforethe jury will not be interfered with by the gppelate court,

unlessit appearsthat the rights of the complaining party have been

preudiced, or that manifestinjusticeresulted therefrom.” Syllabuspoint 3,

Satev. Boggs, 103 W.Va. 641, 138 SEE. 321 (1927).” Syl. Pt. 9,

Satev. Flint, 171 W.Va. 676, 301 S.E.2d 765 (1983).

Wehavedso notedthat “‘[g]reat laitude isalowed counsd in argument of cases, but counsd mugt keep
within theevidence, not make satementsca culated toinflame, prgudiceor midead thejury[.]’ Syl. pt.
2, [in part,] Satev. Kennedy, 162 W.Va. 244, 249 SEE.2d 188 (1978).” Syllabus Point 8, in part,

Mackey v. Irisari, 191 W.Va. 355, 445 S.E.2d 742 (1994).

After athorough review of the record in this case, we do not find that any prgudice or

manifest injudtice resulted from comments made by the gppellees’ counsel. Asnoted above, oneof the

“See Rule 23.04 of the West Virginia Trial Court Rules.
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primary issuesin thiscasewas whether the gopd lant suffered adosed heed injury during theacadent. The
gppelleesvigoroudy contested this alegation, and the comments made by the appellees’ counsd were
obvioudy meant to convey the gppdlees theory of thecase. Under these circumstances, and congdering
the often subjective nature of the symptoms of such aninjury, we do not believethat the circuit court

abused its discretion by alowing the argument made by the appellees.

Findly, thegppdlant contendsthat thedrcuit court eredinfailing to grant anew trid when
“it wasdiscovered after thetrid that cartain jurorsfailed to disdasefacts during voir direwhich would have
indicated thar inghility to render ajust and trueverdict.” Thegppdlant’ scontentionsin thisregard arevery
vague and werenot developed in her brief. Based onthefind order, it gppearsthat the appellant asserted
that she may have atended high school with some of thejurors. Thereisno transcript of any hearing or
any indicationin the record regarding whet evidence the gppellant presented to the circuit court in support
of her mationfor anew trid onthisbass. Accordingly, we declineto addressthisissuefurther. Aswe
have previoudy noted, “[iJtis. .. wdl settled ... that casud mention of anissuein abrief iscursory
treatment insufficient to preservetheissueon gpped.” Satev. Lilly, 194 W.Va. 595, 605 n.16, 461

S.E.2d 101, 111 n.16 (1995) (citation omitted).

Accordingly, for thereasons st forth above, thefind order of the Circuit Court of Logan
County entered on January 26, 1999, is affirmed.

Affirmed.



