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SYLLABUSBY THE COURT

1. “* A writ of prohibitionwill not issueto prevent asmple abuse of discretionby a
trid court. Itwill only issuewherethetrid court hasnojurisdiction or having suchjurisdiction exceedsits
legitimate powers. W. Va. Code, 53-1-1." Syllabus point 2, Sate ex rel. Peacher v. Sencindiver,
160 W. Va. 314, 233 SE.2d 425 (1977).” Syllabuspoint 1, Sate exrel. Sate Auto Insurance Co.

v. Risovich, 204 W. Va. 87, 511 S.E.2d 498 (1998).

2. “*“In determining whether to grant aruleto show causein prohibitionwhen acourt
isnot actingin excessof itsjurisdiction, thisCourt will ook to theadequiacy of other availableremedies
such as apped and tothe over-al economy of effort and money among litigants, lawyersand courts;
however, thisCourt will useprohibitioninthisdiscretionary way to correct only substantia, dear-cut, lega
errorsplanly in contravention of aclear Satutory, conditutiond, or common law mandatewhich may be
resolved independently of any digputed factsand only in caseswherethereisahigh probehility thet thetrid
will be completdy reversed if theerror isnot corrected in advance” Syllabus Point 1, Hinkiev. Black,
164 W.Va. 112, 262 SE.2d 744 (1979)." Syllabuspoint 1, Sateexrd. U.S Fiddity & Guar. Co.
v. Canady, 194 W. Va. 431, 460 S.E.2d 677 (1995).” Syllabus point 2, Sate ex rel. Sate Auto

Insurance Co. v. Risovich, 204 W. Va. 87, 511 S.E.2d 498 (1998).

3. ““The prohibition standard set out in Syllabus Point 1 of Hinkle v. Black, 164

W. Va 112, 262 SE.2d 744 (1979), permitsan origina prohibition proceeding in this Court to correct



substantid legal errorswherethefactsare undigputed and resolution of theerrorsiscriticd to the proper
disposition of the case, thereby conserving coststo the partiesand economizing judicia resources.’
Syllabus point 1, Sateex rd. Allstate Ins. Co. v. Karl, 190 W. Va. 176, 437 S.E.2d 749 (1993).”
Syllabus point 3, State ex rel. Sate Auto Insurance Co. v. Risovich, 204 W. Va. 87, 511 SEE.2d

498 (1998).



Per Curiam:

The petitionersherein, David Davidson, individually, and Davidson Congruction Services'
[herainafter collectively referred to as“ Davidson” or “ Petitioner Davidson”], request thisCourt toissuea
writ of prohibition to prevent therespondent herein, the Honorable Jay M. Hoke, Judge of the Circuit
Court of Lincoln County, from enforcing hisAugust 24, 1999, dedaratory judgment order. Inthet order,
Judge Hoke determined that certain exclusions contained in Davidson’scommercial generd liability
Insurance policies precluded coverage for acontract claim asserted againgt Davidson by the additiona
respondentsherein, Mary Ellen Loy Mabeand Tommie C. Mabe [hereinafter collectively referred to as
“theMabes’ or “Mr.and Mrs. Mabe’], but that such exclusonsdid not bar recovery for thair tort claim.
Uponareview of theparties argumentsand the pertinent authorities, wedeny thewrit of prohibition. Our
denid of prohibitory rdlief isbased upon our conclus onsthat thiscase doesnot warrant theexercise of this
Court' sorigind jurisdiction and that thedleged errorsof law do not merit theissuance of an extraordinary

remedy.

l.
FACTUAL AND PROCEDURAL HISTORY
Thefactscommunicated by the partiesareasfollows. Mr. and Mrs. Mabearranged for
Davidson to congtruct ares dence upon apieceof property in Lincoln County, West Virginia Theparties

represent that, at al times pertinent to the construction of theMabes home, Davidson wasinsured by

'‘Davidson Congtruction SarvicesisaWest Virginialicensad construction contractor that
specializes in the construction of single family dwellings.
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policiesof commerdid generd lighility insurance? At someunidentified pointintime*the M abesbecame
disstigfied with Davidson, and filed acomplaintinthe Circuit Court of Lincoln County, charging Davidson

with breach of contract and intentional infliction of emotional distress.

During the pendency of the drcuit court proceadings, Davidson filed apetition for Chapter
7 bankruptcy,* which automatically stayed the Mabes action against him.> The bankruptcy court
subsequently lifted the stay of theMabes lawauit to the extent that Davidson' spalidesof insurance provide
coveragefor theseclams. Inresponsetothisruling, both partiesfiled motionsfor declaratory judgment
inthecircuit court proceedings. By order entered August 24, 1999, the Honorable Jay M. Hoke, Judge
of the Circuit Court of Lincoln County, determined that variousexdusonscontained in Davidson' spolicies

of insurancedid not preclude coveragefor theMabes damfor intentiond infliction of emotiond disress

During thetime period in question, Davidson wasinsured by two separate policies of
insurance. FromAugust 23, 1995, until August 23, 1996, Davidson wasinsured by United StatesHddlity
and Guaranty Insurance Company. Theresfter, from January 19, 1997, until January 3, 1998, Davidson's
commerdd genard liahility insurance coverage was provided by Nationwide Mutud Insurance Company.

*The absence of arecord in thiscaseand the parties’ sketchy recitations of the events
culminating in theingtant controversy do not indicate whether the Mabes complaints surfaced during
Davidson’s construction of their home or after the completion thereof.

“‘Chapter 7 bankruptcy anticipates|iquidation of thedebtor’ sestate. See11U.SC. 8701,
et seq.

*Fe11U.SC. §362 (1994 & Supp. IV 1998) (discussing automatic stay of pending or
potentia litigation against the debtor, which stay isactivated by the commencement of the debtor’s
bankruptcy proceedings).



and, therefore, ordered that portion of thelawsuit to beset for trid . Fromthisruling of the circuit court,
Davidson petitionsthis Court for prohibitory relief to prevent the circuit court’ senforcement of its
dedaratory judgment order and to quash thetrid of theMabes intentiond infliction of emationd distress

clam.

.
DISCUSSION’

Thesolelegd issueraisad by Petitioner Davidson inthisorigind jurisdiction proceeding
involveshiscommerdd generd liahility insurance polides and questionsthe exisence of coveragefor and
thegpplicability of anintentiona actsexclusontotheMabes intentiond infliction of emotiond disiress
clam. During our consderation of thiscase, however, we aretroubled that, despite these potentialy
meritoriousarguments, our ability to decidetheseissuesis saverdy hampered by the procedura posiure

of thismatter and by thelack of an adeguate record to guide our analysis® Asaresult, werecognizethe

°Although the circuit court’ sorder isnot amode of darity, it aopearsthat the court dso
ruled thet certain policy exclusonsgpplied totheMabes contractud clam, thereby thwarting recovery
from Davidson’'sinsurers for such damages.

“Although aseparate and distinct section delineating the gppropriate standard of review
often precedesour discussion of theerrorsraised by the parties, theanoma ous procedura postureof the
casesubjudice requires usto cong der the gpplicable method of review asanintegra part of our decison
herein.

®#Therecord in this case condsts of thetwo insurance policiesin question and the circuit

court’ sdeclaratory judgment order. \Whilewerecognize, of course, that origind jurisdiction procesdings

generdly are not accompanied by detailed factud records, further factud information by way of addenda

or gppendiceswould have been indructiveto our condderation of theingant matter. SeeW.Va R. App.

P. 14(3) (indicating thet apetition for awrit ariang from this Court’ sorigind jurisdiction should indude“an
(continued...)



need to address the propriety of a petition for writ of prohibition in the instant proceeding.

Prohibition, much likeitscompanion origing jurisdiction writsof mandamusand habess
corpus, isan extraordinary remedy, theissuance of whichisusualy “reserved for redly extraordinary
causes.” Sateexrel. Suriano v. Gaughan, 198 W. Va. 339, 345, 480 S.E.2d 548, 554 (1996)
(internal quotations and citationsomitted). For thisreason, the circumstances warranting awrit of
prohibition are limited.

“A writ of prohibition will not issueto prevent asmple abuse of

discretion by atrid court. Itwill only issuewherethetrid court hasno

jurisdiction or having such jurisdiction exceedsits legitimate powers.

W. Va. Code, 53-1-1." Syllabus point 2, Sate ex rel. Peacher v.

Sencindiver, 160 W. Va. 314, 233 S.E.2d 425 (1977).

Syl. pt. 1, Sate ex rel. Sate Auto Ins. Co. v. Risovich, 204 W. Va. 87, 511 S.E.2d 498 (1998)

[hereinafter referred to as “ Sate Auto”].

Having enunciated this sandard, wefirst must determine whether the aircuit court had
jurisdiction of the underlying declaratory judgment action. Syl. pt. 1, Sate Auto, 204 W. Va. 87,511

SE.2d498. PursuanttoW. Va Code §55-13-1 (1941), circuit courts unquestionably havejurisdiction

§(...continued)

attached addendum or separate gppendix of any exhibitsor afidavits’ and directing thet “[ijnany origind
jurisdiction proceeding whichinvolvesametter that ispresently pending in circuit court whereawritten
order has been entered in that court relating to matters sought to be adjudicated in the origind jurisdiction
proceading, acopy of such order shdl befiledwith thepetition™) and W. Va R. App. P. 14(f) (ingtructing
that “[t]herecord[for an origind jurisdiction proceeding] shall cons & of the pleadings, theaddenda, the
gppendices, depositionsfiled under [W. Va R. App. P.] Rule 14(d), and findings of fact made under
[W.Va R. App. P.] Rule 14(e)").



of declaratory judgment proceedings “[clourtsof record within their repectivejurisdictionsshal have
power to declare rights, status and other legal relations whether or not further relief is or could be
cdamed....” Withspedficregardtothetypeof lawsuitinvolvedintheingant controversy, weprevioudy
haveheld that “[a]n injured plaintiff may bring adeclaratory judgment action against the defendant’ s
Insurancecarier to determineif thereispolicy coveragebeforeobtaining ajudgment againgt the defendant
in the persond injury action where the defendant’ sinsurer has denied coverage” Syl. pt. 3, Chrigtian
v. Szemore, 181 W. Va. 628, 383 S.E.2d 810 (1989). Seealso W. Va. Code § 55-13-2 (1941)
(“Any personinterested under adeed, will, written contract, or other writings congtituting acontract, or
whoserights, statusor other legd relations are affected by astatute, municipa ordinance, contract or
franchise, may havedetermined any question of condruction or vdidity argng under theindrument, detute,
ordinance, contract or franchise and obtain adeclaration of rights, status or other legal relations
thereunder.”). Becausethecircuit court clearly had jurisdiction of the matter complained of herein,

prohibition is not appropriate on jurisdictional grounds.

Thesecondfactor to condder inassessng thepropriety of prohibitory relief iswhether the
crecuit court exceeded itslegitimate powers by rendering itsdeclaratory ruling. Syl. pt. 1, Sate Auto, 204
W. Va 87, 511 S.E.2d 498.

““In determining whether to grant arule to show causein
prohibition when acourt isnot acting in excess of itsjurisdiction, this
Court will look to the adequiacy of other available remedies such asgpped
andtotheover-dl economy of effort and money among litigants, lawvyers
and courts, however, thisCourt will useprohibitioninthisdiscretionary
way to correct only substantial, clear-cut, legal errors plainly in
contraventionof adear gatutory, conditutiona, or common law mandate
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which may be resolved independently of any disputed factsand only in
caseswherethereisahigh probaility that thetria will be completely
reversed if the error isnot corrected in advance.” SyllabusPoint 1,
Hinklev. Black, 164 W. Va. 112, 262 S.E.2d 744 (1979).” Syllabus
point 1, State ex rel. U.S Fidelity & Guar. Co. v. Canady, 194
W. Va. 431, 460 S.E.2d 677 (1995).

Syl. pt. 2, Sate Auto, 204 W. Va. 87, 511 S.E.2d 498.° Stated otherwise,

“[t]he prohibition standard set out in Syllabus Point 1 of Hinkle
v. Black, 164 W. Va. 112, 262 S.E.2d 744 (1979), permitsan original
prohibition proceeding inthis Court to correct substantia legd errors
wherethefactsareundisputed and resolution of theerrorsiscriticd tothe
proper disposition of the case, thereby consarving codsto the partiesand
economizing judicia resources” Syllabuspoint 1, Sateexrd. Allsate
Ins. Co. v. Karl, 190 W. Va. 176, 437 S.E.2d 749 (1993).

Syl. pt. 3, Sate Auto, 204 W. Va. 87,511 S.E.2d 498. Seealso Syl. pt. 1, Sateexrel. Williams

°A sSmilar recitation of thefactorsto congider inreviewing aprohibition petitionisset forth
in Syllabus point 4 of State ex rel. Hoover v. Berger:

In determining whether to entertain and issue the writ of
prohibition for cases not involving an absence of jurisdiction but only
whereitisdamed thet thelower tribund exceeded itslegitimate powers,
thisCourt will examinefivefactors (1) whether the party saeking thewrit
has no other adequiate means, uch asdirect gpped, to obtain the desred
relief; (2) whether the petitioner will bedamaged or prgudiced inaway
that isnot correctable on gpped; (3) whether thelower tribund’ s order
Isclearly erroneous asamatter of law; (4) whether the lower tribund’s
order isan oft repested error or manifests persstent disregard for ether
procedurd or subgtantive law; and (5) whether thelower tribund’ sorder
raises new and important problems or issues of law of first impression.
Theefadtorsare generd guiddinesthat sarve asaussful Sarting point for
determining whether adiscretionary writ of prohibition should issue.
Although dl fivefactors need not be satisfied, it is clear that the third
factor, the existence of clear error asamatter of law, should be given
substantial weight.

199 W. Va. 12, 483 S.E.2d 12 (1996).



v. Narick, 164 W. Va 632, 264 SE.2d 851 (1980) (“‘Where prohibition issought to restrain atria court
fromthe abuse of itslegitimate powers, rather than to challengeitsjurisdiction, the appellate court will
review each caseonitsown particular factsto determinewhether aremedy by apped isboth avallableand
adequate, and only if the appelate court determinesthat the abuse of powersisso flagrant and violative
of petitioner’ srightsasto make aremedy by apped inadequate, will awrit of prohibitionissue” Syl. pt.
2, Woodall v. Laurita, 156 W. Va 707, 195 SE.2d 717 (1973).”). Thus, it isapparent that prohibition
genardly liesto correct only dear-cut or substantid errorsof law, which violate acondtitutiond, statutory,

or common law mandate. Syl. pts. 2 & 3, Sate Auto, 204 W. Va. 87, 511 S.E.2d 498.

Applying thisstandard to the ingtant proceeding, we conclude that thelegd issuesraised
herain do not comewithinthisrubric of reedily-goparent errorsof law. Petitioner Davidson hasnot based
hisrequest for relief upon elther acondtitutional mandate or a statutory provison to demonstrate the
wrongfulness of thedrcuit court’ sruling. Neither can it be argued thet this controversy isgoverned by a
controlling commonlaw precedent. The primary case upon which the petitioner relies, Sate Bancorp,
Inc. v. United Sates Fidelity & Guar. Ins. Co., 199 W. Va. 99, 483 S.E.2d 228 (1997) (per
curiam), wasrendered by this Court asaper curiam decison. Assuch, itisnot binding authority so asto
necesstate theissuance of awrit of prohibitionto halt acircuit court’ sdeviation therefrom. See Satev.
Myers, 204 W. Va. 449, 464 n.13, 513 S.E.2d 676, 691 n.13 (1998) (“remind[ing] counsel that per
curiam opinions stand adone factually and are not to be cited as precedent”); Weaver v. Ritchie, 197
W. Va 690, 693 n.10, 478 S.E.2d 363, 366 n.10 (1996) (noting “lack of any precedentid vaueof . ..

per curiam opinion[s]” (citations omitted)); Board of Educ. of Mercer County v. Wirt, 192 W. Va.
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568, 575n.10, 453 SE.2d 402, 409 n.10 (1994) (obsarving thet per curiam opinion “isnot binding upon
thisCourt” (citationsomitted)); Lievingv. Hadley, 188 W. Va. 197, 201 n.4, 423 S.E.2d 600, 604 n.4
(1992) (explaning thet “if rulesof law or accepted ways of doing thingsareto be changed, then thisCourt
will do soinasigned opinion, not aper curiamopinion”). Cf. Syl. pt. 3, in part, Sate ex rel. Hoover
v. Berger, 199W. Va 12,483 SE.2d 12 (1996) (counsdling that prohibition doesnot lie asasubgitute
for appeal); Sate ex rel. Maynard v. Bronson, 167 W. Va. 35, 41, 277 S.E.2d 718, 722 (1981)
(same); Handley v. Cook, 162 W. Va. 629, 631, 252 S.E.2d 147, 148 (1979) (same). Accordingly,
wedo not find thet theerrors of law dleged by Davidson are so egregious asto require correction through

the extraordinary remedy of prohibition.™

Moreover, we concludethat the remaining criteriainvolved in our decision to grant
prohibitory relief do not warrant theissuance of awritinthiscase. Aswenoted above, theerrorsof law
dlegedinthiscasedo not riseto thelevd of subgtantia issuesof condtitutiondl, Satutory, or common law.
Syl. pts. 2& 3, Sate Auto, 204 W. Va 87,511 SE.2d 498. Thus, theissueswhich Petitioner Davidson

would have usresolve amount to little morethan ordinary legd errors which wetypicaly review by way

9 n presenting thismatter to this Court asarequest for prohibitory relief, Davidson aso
reliesheavily uponthis Court’ sprior decison in Sateex rel. Sate Auto I nsurance Co. v. Risovich,
204 W.Va. 87,511 SE.2d 498 (1998), as support for his position that “[t]his Court has previoudy
indicated that prohibitionisproper with repect to resolving athreshold legal issue regarding insurance
coverage” (Citationomitted). Whilewedid exerciseour origind jurisdictioninthat case, whichinvolved
aquestion of insurancelaw, thefacts of Sate Auto are digtinguishable from those known to beinvolved
intheinstant proceeding. 204 W. Va at 88-90, 511 SE.2d at 499-501. Furthermore, our decisonto
examine the merits of the writ in that case was strongly motivated by the existence of aclear plit of
authority among the dircuit courts of this State with respect to the legd issuesraised therein. 204 W. Va
a91& n.8,511 SE.2d at 502 & n.8.



of apped, and nat in the context of prohibition proceedings: “[i]t iswell established that prohibition does
not lieto correct mere errors and cannot be alowed to usurp the functions of appedl, writ of error, or
catiorari ....” Handleyv. Cook, 162 W. Va. at 631, 252 S.E.2d at 148 (citations omitted).” See
also Syl. pt. 3, in part, Sateexrel. Hoover v. Berger, 199 W. Va 12, 483 SE.2d 12 (“Prohibition
...may not beusad asasubtitutefor [apetition for gpped] or cartiorani.” (internd quotationsand citation
omitted)); Sate ex rel. Maynard v. Bronson, 167 W. Va. at 41, 277 SE.2d a 722 (“[P]rohibition
cannot be subdituted for awrit of error or gpped unlessawrit of error or goped would be an inadequate
remedy.” (citations omitted)); Sateexrel. Caseyv. \Wood, 156 W. Va. 329, 334-35, 193 S.E.2d 143,

146 (1972) (same); Fisher v. Bouchdlle, 134 W. Va. 333, 335, 61 S.E.2d 305, 306 (1950) (same).2

"Where, however, acircuit court’s jurisdiction has been challenged,

[o]ne seeking relief by prohibition inaproper caseisnot required, asa
prerequisteto hisright to resort to such remedy, to wait until theinferior
court or tribund has determined the question of itsjurisdiction, or to wait
until theinferior court or tribuna hastaken find action in the matter in
which it is proceeding or about to proceed.

Syl. pt. 5, in part, Sate ex rel. City of Huntington v. Lombardo, 149 W. Va. 671, 143 SE.2d 535
(1965). Thisprecedent hasno applicationtotheingtant petition, however, aswe have determined that the
circuit court had jurisdiction to render the declaratory judgment challenged herein.

Although we have also held that aparty may obtain prohibitory relief from anon-
gpped ableinterlocutory order in certain, limited instances, we do not find that the present proceeding
requiressuch aremedy or that thecircuit court’ sdeclaratory judgment order sufficiently setsforth the
requistefindings of fact. See Syl. pt. 6, Sateexrd. Allstate Ins. Co. v. Gaughan, 203 W. Va. 358,
508 SE.2d 75 (1998) (“A party saeking to petition thisCourt for an extraordinary writ based upon anon-
gopedableinterlocutory decisgon of atrid court, must request thetrid court set out in an order findings of
fact and condusonsof law thet support and form the bags of itsdedigon. Inmeaking therequedt to thetrid
court, counsd mugt inform thetrid court spedificaly thet the request isbeing made because counsd intends
to 39k an extraordinary writ to chdlengethe court’ sruling. When such arequestismade, trid courtsare
obligated to enter an order containing findings of fact and conclusonsof law. Absent arequest by the

(continued...)



Likewise, wedo not find thet “the over-al economy of effort and money” warrant extraordinary relief in
thiscase, or that thedleged errors of law would necessarily result inthe subsequent reversdl of thiscase

S0 asto require an expedited remedy. Syl. pt. 2, in part, Sate Auto, 204 W. Va. 87, 511 S.E.2d 498.

[1.
CONCLUSION
For the reasonsexpressad inthe body of thisopinion, wefind theingant petition doesnot

warrant the extraordinary remedy of prohibition. Accordingly, the writ requested is hereby denied.

Writ Denied.

12(....continued)
complaning party, atrid court isunder no duty to set out findings of fact and condusions of law in non-
appealable interlocutory orders.”).
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