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The Opinion of the Court was delivered PER CURIAM.
JUSTICE McGRAW dissents.



SYLLABUS

“The question of whether aninsured has substantialy prevailed againg hisinsurance
company on aproperty damege damisdetermined by the satus of the negotiations between theinsured
andtheinaurer prior totheingtitution of thelawsuit. Wheretheinsurancecompany hasoffered anamount
materiadly bel ow the damage estimates submitted by theinsured, and thejury awvardstheinsured an amount
goproximating theinsured's damage esimates, theinsured has substantidly prevailed.” SyllabusPoint 2,
Thomasv. Sate Farm Mutual Automobile Insurance Company, 181 W. Va. 604, 383 S.E.2d

786 (1989).



Per Curiam:

Thisisan agpped by Callen Bryan and Charlotte Bryan, hiswife, from an order of the
Circuit Court of Ohio County granting theappd les, Westfid d Insurance Company, summary judgmentin
an action brought by the appd lantsto recover counsd feesand other damagesfrom the gppeleefor the
falure of the gppelleeto sattle aninsurance clam promptly andin goodfath. Thecircuit court granted
Westfidd Insurance Company summary judgment on the ground that the gppellants had not subgtantialy
prevailed in thar underlying action and thet, as aconssgquence, the gppdlantswere not legdly entitied to
thefeesand damageswhich they sought. On appedl, the appdllantsdaim that they did subgtantidly preval,
or inthe dterndive, the evidence shows a the very least therewasabassfor ajury to conclude thet they
had substantially prevailed, and that under the circumstances, summary judgment was inappropriate.

l.
FACTS

The appdlant, Cdlen Bryan, wasinjured in an automobile accident on May 15, 1996,
when hisvehidewasstruck by avehiclebeing negligently operated by Albert Dobrovich. Mr. Dobrovich
hed an insurance policy with Dairyland Insurance Company, which had apolicy limit of $20,000. The
gopdlants, Mr. Bryan and hiswife, maintained aninsurance policy with thegppellee, Westfidd Insurance

Company, which contained an underinsured motorist provision with apolicy limit of $300,000.

Following theaccdent, thegppdlantsfiled aavil actioninthe Circuit Court of Ohio County

againg Tomand Albert Dobrovich, the operator and owner of the vehicdlewhichinjured Calen Bryan.
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Approximately three months|ater, on September 4, 1997, the Dobroviches' insurance carrier, Dairyland
Insurance Company, offered to settle the gppellants’ claim for $20,000, thelimit of the Dobroviches
policy. Becausethe appdlants had underinsurance coverage with their own insurance company, the
appdlee, Westfidd Insurance Company, the gppellants sought and obtained the consent of Westfield

Insurance Company to the settlement. The consent was provided by letter dated September 16, 1997.

After sttling with the Dobroviches and Dairyland I nsurance Company, the appdlants
requested that their own carrier, Westfidd Insurance Company, pay them an additiond sum under thair
underinsured motorist coverage. Initidly, they did not demand aparticular dollar amount, and instead of
settlingimmediatdy, counsd for Westfidd I nsurance Company requested that acomplete MRI report be

provided, as well as certain other medical records.

Inspite of the fact that the requested medica records had not been provided, on October
21,1997, Westfid d Insurance Company offeredto sattlethegppdlants damfor $15,000. Thegppdlants

rejected that offer.

Subsequently, on November 7, 1997, Westfied I nsurance Company served discovery
upon thegppd lantsseeking among other thingsmedical recordsreating to Cdlen Bryan' sinjuries, andon

December 8, 1997, specifically requested Callen Bryan's complete MRI report.



OnMarch 12, 1998, Wedfidd Insurance Company again requested medicd records, and
onMarch 20, 1999, presented amotion to compel the production of therecords. Following thefiling of
the motionto compd, the gppdlants counsd indicated that therewere no past medica records and that

anew MRI showed nerve impingement stemming from Callen Bryan’'sinjury.

After recaving thisinformation, Westfid d Insurance Company, onMarch 20, 1998, raised
itssettlement offer to $47,500. The gppe lantsrejected thisoffer on April 6, 1998, and on May 5, 1998,
for thefirgt time made aspecific demand, ademand for $200,000. Threedayslater, on May 8, 1998,
Westfidd Insurance Company made a counteroffer for $75,000. OnMay 12, 1998, the appellants
rejected Westfield’ s$75,000 offer, and demanded $180,000. OnMay 18, 1998, the partiesagreed to

settle for $132,000.

In pursuing the sumsto which they believed they were entitled due to their underinsured
moatorigt coverage, thegppd lantssuedthair carrier, Westfied Insurance Company, daming, ineffect, thet
Wedtfidd I nsurance Company had not acted in good faithin attempting to effectuate aprompt, fair, and
equitable sattlement of their dam. Wedtfidd Insurance Company ultimately moved for summeary judgment
inthisaction, and by order dated June 9, 1999, the circuit court granted themotion. Inthet order, the court
found that:

Theuncontroverted evidencein thiscaseisthat it wasMarch 12, 1998
when Dr. Kdly' sMRI, for thefirst time, reveded that there was nerve
impingement of the bulging discs previoudy reported on other MRIs.

Oncethe defendant had the medical report, it wasable to determine not
only liability but aso the damages and from that point forward it was
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obligated to make aprompt and fair offer of settlement. Therecordis
dear thet within eght days of receiving thet information from the plaintiff,
the defendant morethan tripled its offer from $15,000 to $47,500. Some
35 dayslaer, the plantiff medeitsfirg demand for aset figure, whichwas
$200,000. Thedefendant replied withinthreedaysby making an offer of
$75,000. Theplaintiff responded with acounter proposa on May 12 of
$180,000 and six dayslater on May 18 the matter settled for $132,500.

Basad on the evidence, this Court cannot find that the defendant failed
to meet itsduty to promptly conduct areasonableinvestigation of the
policyholder’ slossbased on dl availableinformation. The Court further
finds that this action was not settled for an amount equal to or
goproximating the amount daimed by theinsured when they made their
initial demand of $200,000.

Itisfrom thisruling thet the gppd lants now goped , daiming thet they ultimatdy substantidly

prevailed, and that under thelaw, they areentitled to attorney feesand damages because of thefallure of

Westfield Insurance Company to settle their underinsurance claim promptly.

.
STANDARD OF REVIEW

In Burgess v. Porterfield, 196 W. Va. 178, 469 S.E.2d 114 (1996), this Court

indicated that achalengeto atria court’s determination that a plaintiff has or has not “ substantialy

prevaled’ in acase such asthe one presently beforethe Court, should be reviewed by thisCourt under

an abuse of discretion standard.

[1.
DISCUSSION



In Thomasv. Sate Farm Mutual Automobile Insurance Company, 181 W. Va.
604, 383 S.E.2d 786 (1989), the Court recognized that an insured was entitled to recover atorney fees
and the damagesof thetype which the gppdlants saek in the present action when an insured subgtantialy
prevailsonaclam againg hisowninsurer. The Court further stated in Syllabus Point 2 of the Thomas
case that:
Thequestion of whether aninsured has subgtantialy prevalled againg his
Insurance company on aproperty damage claim is determined by the
datus of the negotiations between theinsured and the insurer prior tothe
inditution of thelawsuit. Wheretheinsurance company hasoffered an
amount materidly bel ow thedamage esimates submitted by theinsured,

and thejury awardstheinsured an amount gpproximeating theinsured's
damage estimates, the insured has substantially prevailed.

In the present case, the evidence shows that on October 21, 1997, approximately sx
months prior to the actud settlement of this case, Westfied Insurance Company offered to settle the
Bryans damfor $15,000, consderably lessthanthelimit ontheBryans underinsured motorist coverage.
That offer wasmade, however, before Westfiel d Insurance Company wastotdly informed of the nature
of Calen Bryan'smedica condition, and aconsderabletime before Westfidd Insurance Company was
awareof thefact that Cdlen Bryan had suffered nerveimpingement asaresult of theaccident. OnMarch
20, 1988, after recalving actual medicd records, Westfid d Insurance Company upped its settlement offer

to $47,500.

The Bryansdid not actudly demand aspecific amount for their dam until May 5, 1998,

when they demanded $200,000. Within three days, Westfield Insurance Company offered $75,000. On
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May 12, 1998, the Bryansreduced their demand to $180,000, and findly, on May 18, 1998, the case

settled for $132,500.

A fair reeding of therecordin this case showsthat Westfidd I nsurance Company did not
have the complete medical factsreating tothe Bryans' claim until themiddlie of March 1998. The
company promptly made asettlement offer, and the Bryansdid not make ther firg specific demand until
May 5,1998. Lessthan two weeks|ater, the case sttled for $132,500. The amount which the Bryans

ultimately received was only 66.25 percent of what they initially demanded.

Wedtfidd Insurance Company did settlethe gppdlants daimwithin two weeks efter the
gopdlants made aspedific demand, and, infact, Wedtfidd Insurance Company began negatiating promptly
by making the Bryansa counteroffer within three days after the Bryans made their firg specific demand.
Further, it gppearsthat negotiations continued until an ultimate settlement wasreached, and theultimate

settlement was one-third less than the Bryans had initially demanded.

Inview of the nature of the record, this Court cannot conclude thet thetrid judge abused
hisdiscretion by concluding that the Bryans had not substantialy prevailed and by awarding Westfidd

Insurance Company summary judgment in the present case.



The judgment of the Circuit Court of Ohio County is, therefore, affirmed.

Affirmed.



