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SYLLABUSBY THE COURT

1. “An gopdlate court will not set asdetheverdict of ajury, founded on conflicting
testimony and approved by thetria court, unlessthe verdict isagaingt the plain preponderance of the

evidence.” Syllabus point 1, Kessel v. Leavitt, 204 W. Va. 95, 511 S.E.2d. 720 (1998).

2. “Theessentid dementsinan actionfor fraud are: (1) that theact daimedto be
fraudulent wasthe act of the defendant or induced by him; (2) thet it wasmaterid and fase; that plaintiff
relied on it and wasjustified under the circumstancesinrelying uponit; and (3) that hewas damaged

because herelied onit.” Syllabus point 1, Lengyel v. Lint, 167 W. Va. 272, 280 S.E.2d 66 (1981).

3. “Where both partiesto acontract have equa means and opportunity to acquire
information, o that by ordinary diligence either may rely on hisown judgment, they will be presumed to
have done o, and if nat, they mugt abide by the consequences of thar own fally or cardessness” Syllabus

point 6, Jonesv. McComas, 92 W. Va. 596, 115 S.E. 456 (1922).

4, “When awritten contract isdear and unambiguousitsmeaning and legd effect must
be determined soldly from its contentsand it will be given full forceand effect according toitsplain terms
and provisons. Extrindc evidence of the partiesto such contract, or of other persons, asto itsmeaning

and effect will not be considered.” Syllabus point 3, Kanawha Banking and Trust Company v.



Gilbert, 131 W. Va. 88, 46 S.E.2d 225 (1947).

5. “Extrindcevidenceof datementsand dedarationsof the partiesto an unambiguous
written contract occurring contemporaneoudy with or prior to its execution isinadmissbleto contradict,
addto, detract from, vary or explainthetermsof such contract, in the aasence of ashowing of illegdity,
fraud, duress, mistake or insufficiency of consderation.” Syllabuspoint 1, Kanawha Banking and

Trust Company v. Gilbert, 131 W.Va. 88, 46 S.E.2d 225 (1947).

Per Curiam:

Thisgpped was brought by Capital Chryder-Flymouth, Inc., plantiff below, and gopdlant
herein (hereinafter referred to as“ Capitol”), from two adversejury verdictsin the Circuit Court of
Kanawha County. Capitol indituted acivil fraud action againgt Sharon D. Megginson, defendant below
and gppdlesheran (herandfter rfaredtoas“Ms Megginson”). Ms Megginson thenfiled acounterdam
asserting breach of contract against Capitol. A jury ruled against Capitol’ sclaim, but awarded Ms.

Megginson $15,000.00 on her breach of contract counterclaim. Inthisgpped , Capitol contendsthat the



circuit court committed error by (1) refusing to set asdetheadverseverdict onitsfraud clamand (2)
refusng to st addetheverdict on Ms Megginson' sdlamfor breach of contract. Based upontheparties
arguments on gpped , the record designated for gppellate review, and the pertinent authorities, we affirm,

In part, and reverse, in part, the decision of the Circuit Court of Kanawha County.

l.
FACTUAL AND PROCEDURAL HISTORY
Thiscaseinvolvesthe acquistion of amotor vehideby Ms Megginson from Capital, an
automobileded ership located in South Charleston. On August 20, 1997, Ms. Megginson vidted Capitol
for the purpose of making atrade-in dedl on her car, 21997 Chevrolet Cavdier. Atthetimeof thevist,
Ms Megginson owed Huntington Banks gpproximatdy $16,000.00 under thefinancing agresment for her

current vehicle.

While M's. Megginson waslooking at cars on Capitol’ slot, she was approached by
BarbaraHuffman (hereinafter referred to as“Ms. Huffman”), asaesperson employed by Capitol. Ms.
Megginson told Ms Huffman that shewasinterested in a1997 Chryder Sering that wasonthelot. Ms
Huffman accompanied Ms. Megginson on atest driveof the Sebring. At somepoint during thetest drive,
Ms. Huffmaninitiated aconversationregarding thepossibility of Ms. Megginson leesngthe Sebring. Ms

Megginsoninformed Ms. Huffman that she owed gpproximatey $16,000.00 on thefinancing notefor her

The Cavalier was purchased from Joe Holland Chevrolet.
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Cavdier. Ms Huffmanadvised Ms Megginson thet an arangement could be reached to lease the Sebring.

When Ms. Megginson and Ms. Huffman returned to Capital’ slot, Ms. Huffman began
processing the paperwork for lease of the Selring. Ms. Megginson wastold thet thetrade-in vaue of her
Cavdier was $11,286.00. One of the documents Ms. Huffman presented to Ms. Megginson was
desgnated asa“Haggle-Freg’ agreement. On the* baance owed ontrade-in” lineof the Haggle-Free
agreement, M's. Huffman had inserted theamount of $2,064.00. That sum was supposed to represent the
amount owed by Ms. Megginsononher Cavdier. After Ms MegginsonSgneddl documentsgivento her
by Capitol employees, shewastold to return the next day to pick upthe Sebring. Ms Megginson returned

to Capitol on August 21, 1997, and was given the keys to the Sebring.

On August 26, 1997, Capitol issued a check to Huntington Banksin the amount of
$2,064.00, which represented Capitol’ sunderstanding of the amount owed by Ms. Megginsononthe
Cavdier’ sfinancing note. Huntington Banksregected thecheck asinaufficient. Eventudly, Huntington
Banks repossessad the Cavaier and sold it at aloss. Deficiency from the sale of the Cavalier totaed

$7,019.25. Huntington Banks held Ms. Megginson responsible for payment of the deficiency.

On September 26, 1997, Capital filed theingiant action againg Ms Megginson, dleging
fraud in her procurement of the Sebring. Ms Megginson then filed acounterdlaim for breach of contract.
A jury trid washeld and on January 29, 1999, thejury returned verdictsinfavor of Ms. Megginson and

awarded to her $15,000.00. Thetrid court denied post-trial motionsby Capitol. Thisapped resulted
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from the jury verdicts.

.
STANDARD OF REVIEW
Inthisapped, Capitol challengesthe circuit court’ sdenid of itspogt-trid motions. We
clarified the standard of review of post-trial motionsin Syllabus point 1, in part, of Alkirev. First
National Bank of Parsons, 197 W. Va. 122, 475 S.E.2d 122 (1996), as follows:

In reviewing atrial court’ sdenia of amotion for judgment
notwithstanding the verdict,? it is not the task of the appellate court
reviewing factsto determine how it would haveruled onthe evidence
presented. Itstask isto determinewhether the evidencewassuchthat a
reasonabletrier of fact might havereached thedecisonbeow. Thus,in
ruling onadenid of amationfor judgment notwithstanding theverdict, the
evidence mugt beviewed in the light most favorable to the nonmoving
paty. If onreview, the evidenceisshowntobelegdly insufficient to
sudantheverdict, itistheobligation of the gopdlate court to reversethe
circuit court and to order judgment for the appellant.

(Footnote added). 1n Syllabus point 1 of Kessdl v. Leavitt, 204 W. Va. 95, 511 S.E.2d. 720 (1998),
thisCourt reiterated that * [ 8] n gopd late court will not set asdethe verdict of ajury, founded on conflicting
testimony and approved by thetrid court, unlessthe verdict isagaingt the plain preponderance of the
evidence.” Accord Syl. pt. 1, Walker v. Monongahela Power Co., 147 W. Va. 825, 131 S.E.2d

736 (1963); Syl. pt. 2, Sephensv. Bartlett, 118 W. Va 421, 191 SE. 550 (1937). Moreover, we

AVe hastento point out that, with the 1998 amendmentsto Rule 50 of theWest VirginiaRules of
Civil Procedure, ajudgment notwithstanding theverdict isnow referred to asajudgment asamétter of law.
“Theamendment did nat . .. affect ather the gandard by which atrid judgereviews maotionsunder therule
or the standard by which an appellate court reviews atrial court’sruling.” Barefoot v. Sundale
Nursing Home, 193 W. Va. 475, 482 n.7, 457 S.E.2d 152, 159 n.7 (1995).
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have ruled that
[i]n determining whether thereis sufficient evidenceto support a
jury verdict, the court should: (1) consder theevidence most favorable
totheprevaling party; (2) assumethat dl conflictsintheevidencewere
resolved by thejury infavor of the prevailing party; (3) assume asproved
dl factswhichtheprevailing party’ sevidencetendsto prove; and (4) give
tothe prevailing party the benefit of all favorableinferenceswhich
reasonably may be drawn from the facts proved.
Syl. pt. 5, Orr v. Crowder, 173 W. Va. 335, 315 S.E.2d 593 (1983). Accord Syl. pt. 6, Maplesv.

West Virginia Dep’'t of Commerce, 197 W. Va. 318, 475 S.E.2d 410 (1996).

1.
DISCUSSION

A. The Jury s Rejection of Capitol’s Claim for Fraud

Capitol prosecuted itsaction against Ms. Megginson based onthetheory of fraud. This
Court recognized long ago that
[w]here one person induces another to enter into acontract by
fdse representations, which heisinagtuaion to know, and whichitishis
duty to know, are untrue, he, in contemplation of law, doesknow the
gaementsto beuntrue, and, consequently, they areheld to befraudulert,
andthe personinjured hasaremedy for thelosssustained by an actionfor
damages Itisnot indigpensableto arecovery thet the defendant actudly
knew them to be false.
Syl. pt. 1, Horton v. Tyree, 104 W. Va. 238, 139 S.E. 737 (1927). Accord Syl. pt. 4, Cordial v.
Erng & Young, 199 W. Va 119, 483 S.E.2d 248 (1996). This Court set out the dements of afraud
action in Syllabus point 1 of Lengyel v. Lint, 167 W. Va. 272, 280 S.E.2d 66 (1981):
Theessentid dementsinan actionfor fraud are: (1) that the act
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clamed to befraudulent wasthe act of the defendant or induced by him;
(2) thetit wasmeterid and fase; that plaintiff relied onit and wasjudtified
under thecircumaancesinrelying uponit; and (3) that hewas damaged
because he relied onit.
Accord Syl. pt. 2, Bowling v. Ansted Chrysler-Plymouth-Dodge, 188 W. Va. 468, 425 S.E.2d

144 (1992); Syl. pt. 2, Muzelak v. King Chewvrolet, Inc., 179 W. Va. 340, 368 S.E.2d 710 (1988).

In the instant proceeding, the evidence was undisputed that at the time of the leasing
transaction between Ms. Megginson and Capitol, Ms. Megginson owed goproximately $16,000.00 to
Huntington Banksfor thefinancing of her Cavdier. A materia issue of conflict centered around the
placement of the sum of $2,064.00 on theHaggle-Free agreement asthe actua amount owed by Ms.
Megginson to Huntington Banks. Two witnessestedtified regarding the issue, and further evidence was

adduced at trial.

Firg, Capital’ semployee, Ms. Huffman, testified that Ms. Megginsontold her that only
$2,064.00 was owed on the Cavdier. Second, Ms. Megginson testified that she did not inform Ms.
Huffmen thet only $2,064.00 was owed on the Cavdier. Ms Megginson further tedtified thet she assumed
thet the $2,064.00 figure represented the amount she would have to pay as part of the financing of the
Saring. Moreover, therewas additiond evidence thet other Capitol employeesinvolved inthetransaction
hed assumed that someonefrom Capitol contacted Huntington Banksto confirm the actud amount owed
by Ms. MegginsonontheCavdier. Inspiteof thisassumption, the evidenceultimately reveded that no

onefrom Capital actudly contacted Huntington Banksto confirm theexact debt owed to thebank by Ms.



Megginson.

Inview of theevidence on theissue of fraud, we arerductant to disurb thejury’ srgection
of Capitol’sfraud claim for two reasons. Firgt, akey congderation in our decison involves witness
credibility. Ms. Huffman testified that Ms. Megginson gave her the erroneous figure of $2,064.00. In
contragt, Ms. Megginson tedtified that shetold no Capitol employee that she owed only $2,064.00 on the
Cavdier. Ms Megginsonexplained that when she saw the erroneousfigure on the Haggle-Free agreament,
shebdlieved thefigure represented the amount shewould haveto pay Capitol as part of thefinancing
arrangement for leesing the Seoring. Thejury choseto bdieveMs. Megginson. This Court hashdd that
“*[w]henacaseinvolving conflicting testimony and circumstanceshasbeenfairly tried, under proper
Indructions, theverdict of thejury will not besat asdeunlessplainly contrary tothewe ght of theevidence
or without sufficient evidenceto supportit.” Syl. pt. 4, Ladov. Griffith, 143W. Va. 469, 102 SE.2d
894 (1958).” Syl. pt. 2, Walker v. Monongahela Power Co., 147 W. Va. 825, 131 S.EE.2d 736
(1963). Seealso Syl. pt. 2, keenv. C & G Corp., 155 W. Va. 547, 185 S.E.2d 493 (1971) (“It
Isthepeculiar and exdusve province of ajury to weigh the evidence and to resolve questions of fact when
thetestimony of witnessesregarding themisconflicting and thefinding of thejury upon such factswill not
ordinarily be disturbed.”); Syl. pt. 2, French v. Snkford, 132 W. Va. 66, 54 S.E.2d 38 (1948)
(“Whereg inthetrid of anaction & law beforeajury, theevidenceis conflicting, itisthe province of thejury

to resolvethe conflict, and its verdict thereon will not be disturbed unless believed to be plainly wrong.”).

The second reason we bdlieve thejury’ sverdict rgecting Capitol’ sfraud clam must be
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dfirmedisthefalure of Caoital to produce sufficent evidence to establish that Capitol actualy relied upon
fraudulent representationsby Ms. Megginson. Thegenerd manager of Capitol, Jamie Fuentes, tetified
that it wasapolicy of Capital to verify the pay-out of dl cusomer-owned vehicles beforefinaizing an
agreement. Mr. Fuentesfurther testified that he assumed that Ms. Huffman, on behdf of Capital, had
verified thepay-out amount. Additiondly, thebusnessmanager for Capitol, Tony Knight, testified thet he
assumed that Ms. Huffman hed verified theamount of thepay-out. Ms Huffmean testified thet sheassumed
Mr. Knight wasgoing to verify the pay-out. Thisevidencedearly revedsthat Capitol rdied uponitsown
employessin acogpting $2,064.00 asthe pay-out, regardiess of how thet figure was derived. Under smilar
facts, we held in Syllabus point 5 of Cordial v. Ernst & Young that
[t]hough apurchaser may rely upon particular and positive

representations of asdller, yetif he undertakesto inform himself from

other sourcesasto matterseesly ascartanable, by persond investigation,

and the defendant has done nothing to prevent full inquiry, hewill be

deemed to have relied upon his own investigation and not upon the

representations of the seller.
199W. Va 119, 483 S.E. 2d 248 (internd quotations and citation omitted). Accord Syl. pt. 5, Jones
V. McComas, 92W. Va. 596, 115 SEE. 456 (1922). In Syllabus point 6 of Jones, wehdd that “[w]here
both partiesto acontract have equa means and opportunity to acquireinformation, so that by ordinary

diligenceather may rdy on hisown judgment, they will be presumed to have done so, and if nat, they must

abide by the consequences of their own folly or carelessness.” Syl. pt. 6, id.

B. TheJury sVerdict on Ms. Megginson’s Counterclaim for Breach of Contract

Ms Megginson filed acounterdaim againg Capitol aleging breach of contract resulting



from Capital’ sfalureto pay the Huntington Banks|loan, aswd| asCapitd’ sfalureto timely filedocuments
to obtain avalid motor vehicle license plate and regidtration for the Sebring. Capitol contendsthat the
adversejury verdict for $15,000.00 was erroneous asamatter of law. ThisCourt hasrecognized that
“[flhereareingances. . . wherethe evidenceis of such acharacter asto warrant the court in assuming its
aufficiency or insufficiency asametter of law.” Gordon v. Dickinson, 100 W. Va 490, 500, 130 SE.

650, 654 (1925).

In Art’s Flower Shop, Inc. v. Chesapeake and Potomac Telephone Co. of West.
Virginia, Inc., “we defined a contract as an offer and an acceptance supported by consderation.” 186
W. Va 613, 616-17, 413 S.E.2d 670, 673-74 (1991) (citing First Nat'| Bank of Gallipolisv.
Marietta Mfg. Co., 151 W. Va. 636, 153 S.E.2d 172 (1967)). See also Warden v. Bank of
Mingo, 176 W. Va. 60, 62, 341 S.E.2d 679, 682 (1985) (“A contract is an offer and acceptance
supported by congderation.” (ditation omitted)). We havelong hdd thet “the promise of one personto pay
the debt of another, though in writing, must be founded on aconsderation to makeit binding[.]” Syl. pt.
1, in part, Winkler v. Chesapeake & Ohio RR. Co., 12W. Va. 699 (1878). Condderationisshown
when the person promising to pay the debt is* benefited by the payment of said debat.” Winkler, 12 W.
Va at 706. Weruledin Syllabus point 3 of Kanawha Banking and Trust Co. v. Gilbert, 131 W.
Va 88, 46 S.E.2d 225 (1947), that
[w]henawritten contract isclear and unambiguousitsmeaning
and legd effect must be determined solely fromits contentsandit will be
given full force and effect according to itsplain terms and provisions.

Extrindc evidence of the partiesto such contract, or of other persons, as
to its meaning and effect will not be considered.
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See also Syl. pt. 1, Cotiga Dev. Co. v. United Fuel Gas Co., 147 W. Va. 484, 128 S.E.2d 626
(1962) (“A vdid writteningtrument which expressesthe intent of the partiesin plain and unambiguous
languageisnot subject tojudicid congruction or interpretation but will be gpplied and enforced according
to such intent.”). We further noted in Syllabus point 1 of Gilbert that
[e]xtrind cevidenceof datementsand dedlarationsof theparties
toanunambiguouswritten contract occurring contemporaneoudy withor
prior to its execution isinadmissbleto contradict, add to, detract from,
vary or explain thetermsof such contract, inthe aasence of ashowing of

illegality, fraud, duress, mistake or insufficiency of consideration.

131 W.Va. 88, 46 S.E. 2d 228.

Inview of the gpplicablelaw, wearetroubled by thejury’ sverdict awarding judgment for Ms.
Megginson on her counterclaim for breach of contract. Two dispositiveissuesform the basis of our

concern.

Frg, if the contract inthiscaseis viewed without extringc evidence, it is gpparent that
Capital did not breech the contract. The Haggle-Free agreement saesin dear termsthat Capitol agreed
to pay $2,064.00 asthe bdance owed onthe Cavdier and thet it wasdlowing Ms. Megginson $11,286.00
ascredit onthetrade-in of theCavadier. Theevidencewasuncontradicted that Capitol, infact, tendered
acheck to Huntington Banksin theamount of $2,064.00. The evidence dso proved that Capitol gaveto
Ms Megginson $11,286.00 ascredit on her Cavdier. Thus Capitdl fulfilled thispart of itsobligation under

the contract.



Ancther obligationundertaken by Capital wasthat of timely filing the necessary documents
for obtaining avaid motor vehiclelicense plateand regidration. Therecordisclear. Capitol breached
that part of the contract which required thetimely filing of such documents. Infact, theevidenceindicated
that Capitol ddayed filing those necessary documents once Huntington Banksrgjected Capital’ s pay-off
check of $2,064.00 and Ms. Megginson refused to pay the baance due on the Cavdier. Ms. Megginson
contended that Capitol wasrequired to pay any excess. However, the contract obligated Capitol to pay

only $2,064.00 to Huntington Banks.

Thedday by Capital in filing the necessary documentsin question was caused by Ms.
Megginson' srefusd to pay the baance of $7,019.25 owed to Huntington Banks. This Court noted in
Shrewsbery v. National Grange Mutual Ins. Co. that “‘[i]t is generally held that no liability for
procuring abreach of contract exissswhere the breachis caused by the exercise of an absoluteright[.]”
183W. Va 322, 324, 395 SE.2d 745, 747 (1990) (quotingWilliamsv. Faircloth, 259 Ga. 767, 769,
386 S.E.2d 151, 154 (1989)). See also Elkins Manor Assoc. v. Eleanor Concrete Works, Inc.,
183W. Va 501, 505, 396 S.E.2d 463, 467 (1990) (“Wheretimeisof the essencein the performance
of acontract, adday in performance. . . unless caused by the other party or waived by such party, will

constitute a breach of the contract[.]” (citations omitted)).

A second concernwe havewith Ms. Megginson’ srecovery centersaroundtheextrindc
evidenceto the contract that was permitted by thetrid court. Thetrid court permitted evidenceindicating

Ms. Megginson thought the $2,064.00 baance owed on the Cavdier referred to the amount shewas
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obligated to pay after Capitol paid the remaining debt onthe car. Thisextringc evidencewasintended to
explain away the plain and unambiguous meaning of “baanceowed.” Thetria court dso permitted
evidencethat indicated Capital failed to confirm the ba ance owed on the Cavalier and assumed that the
amount of $2,064.00 wasthe actud debt onthecar. Our review of dl the extring ¢ evidence presented
a trid leedsthis Court to the conduson that amutua mistake occurred intheformulation of the agreement
between Capitol and Ms Megginson. No document was presented showing Capitol agreed to pay more
than $2,064.00 to Huntington Banks. No document exised showing Ms Megginson was obligated to pay
Capital $2,064.00 astheremaining unpaid debt onthe Cavdier. Our law isdear in holding thet ““ onewho
entersinto acontract or performssome act while laboring under amistake of materid fact isentitled to
havethe transaction or the act set asdein acourt of equity.”” Brannonv. Riffle, 197 W. Va 97, 101,
475 S.E.2d 97, 101 (1996) (quoting Syl. pt. 4, Webb v. Webb, 171 W.Va 614, 301 S.E.2d 570
(1983)). Thus, “[w]here amistake of both parties at the time a contract was made asto abasic
assumption on which the contract was made hasamaterid effect on the agread exchange of performances,
the contract isvoidable.]” Syl. pt. 2, in part, McGinnisv. Cayton, 173W. Va 102, 312 SE.2d 765

(1984).

Intheingant proceeding, theevidenceon Ms Megginson’ scounterdamwas sufficient for
thejury to find avoidable contract, dueto amutud mistake, but wasinsufficient asameiter of law tofind
that Capitol breached the contract. “[T]he old equitable maxim nemo ex suo ddlicto melioremsuam
conditionemfacere potest, whichwe commonly state as no man should profit from hisown wrong, but

which literdly means no one can make his condition better by his own misdeed, supportsthe conduson
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we reach today.” Lakatosv. Estate of Billotti, 203 W. Va. 553, 557, 509 S.E.2d 594, 598 (1998).

V.

CONCLUSION

Inview of theforegoing, we afirm the judgment refusing Cepital’ sfraud dam, and we

reverse the judgment on Ms. Megginson’s counterclaim for breach of contract.

Affirmed in part and Reversed in part.

12



