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| concur with the mgority opinionin this caseinsofar asit affirmsthe conviction and
sentence. Themgority correctly held that the Satement attributed to Ms. M. was properly admitted during
thetria under the exated utterance exception to hearsay found in West VirginiaRules of Evidence, Rule
803(2). | dso believethat the mgority appropriately concluded that it was error to admit the hearsay
gatement of an unknown and anonymous declarant, but that such error was harmless. Theissuewhich
compdsmeto write ssparatdy involvestheformulaion of Syllabus paint 2 of the mgority opinion and the
andyssthat ledtoitscreation. Thisnew Syllabus point permitsastatement atributed to an unknownand
anonymousdedarant to be admissble under the excited utterancerule. Whilel agreethet such anextenson
of theexdted utteranceruleiswarranted, | believeamoreconciseandyssof thisissueisrequiredin order

to provide guidanceto trial courts.

A. The Excited Utterance Exception

Y| hed initidly intended to concur in part and dissent in part tothe mgjority decisioninthis
case. However, after careful reflection | have chosen smply to concur. Justice Potter Stewart once
remarked that “[i]n these circumstances the temptation is strong to embark upon alengthy persona
apologia.” Boy' s Mkis. Inc. v. Retail Clerks Union, Local 770, 398 U.S. 235, 255, 90 S. Ct.
1583, 1595, 26 L. Ed. 2d 199, 213 (1970) (Stewart, J., concurring). Those remarks somewhat
underscoremy thoughtsas| must confessat thistimethat initidly | wasinerror inindicating | wouldissue
apatid dissentinthiscase. However, like Jugtice Stewart, | take solacein an gphorism of Justice Felix
Frankfurter: “Wisdom too often never comes, and so oneought not to rgject it merely becauseit comes
late.” Hendeev. Union Planters Nat'| Bank & Trust Co., 335 U.S. 595, 600, 69 S. Ct. 290, 293,
93 L. Ed. 259, 264 (1949) (per curiam) (Frankfurter, J., dissenting).
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Prior to thisCourt’ sadoption of theWes VirginiaRulesof Evidence, thetest that wasusd
for evaluating astatement asa" spontaneousdeclaration” was set out in Syllabus point 2 of Satev.
Young, 166 W. Va. 309, 273 S.E.2d 592 (1980), modified on other grounds, Sate v. Julius, 185

W. Va. 422, 408 S.E.2d | (1991):

An dleged gpontanecus declaration must be evaduated inlight of
thefollowingfactors (I) Thestatement or dedaration mede must rlaeto
themain event and must explain, ducidate, or in someway characterize
that eventt; (2) it must beanaturd dedlaration or satement growing out of
the event, and not amere narrative of apas, completed affair; (3) it must
be astatement of fact and not the mere expression of an opinion; (4) it
must beaspontaneousor ingtinctive utterance of thought, dominated or
evoked by the transaction or occurrenceitself, and not the product of
premeditation, reflection, or design; (5) whilethedeclaration or Satement
need not be coincident or contemporaneous with the occurrence of the
event, it must be made a such time and under such drcumstancesaswill
exdudethe presumptionthat itistheresult of ddiberation; and (6) it must
appear that the declaration or statement was made by one who ether
participated in the transaction or witnessed the act or fact concerning
which the declaration or statement was made.

SeeSyl. pt. 2, Satev. Murray, 180 W. Va 41, 375 S.E.2d 405 (1988). Theresfter, this Court adopted
the Rulesof Evidence, incorporating the spontaneous declaration hearsay exceptioninto Rule 803(2), the
excited utterance exception:

Thefallowing[ig not exduded by the hearsay rule, even though
the declarant is available as a witness:

(2) Exdted Utterance--A datement rdatingtoadartlingevent or
condition madewhilethe declarant was under the stress of excitement
caused by the event or condition.

W.Va R. Evid. 803(2). Seealso Syl. pt. 1, in part, Satev. Smith, 178 W. Va 104, 358 SE.2d 188



(1987) (“Rule803(2) of theWest VirginiaRules of Evidence correctly containsthe heart of the hearsay
exception that wasformerly called a spontaneous decl aration and which isnow termed the excited

utterance exception to the hearsay rule.”).

Explaning therationaeunderlying theruleverson of thishearsay exception, this Court
stated succinctly in Satev. Jones, 178 W. Va. 519, 522, 362 S.E.2d 330, 333 (1987), that “[t]he
excited utterance exception is predicated on the theory that aperson simulated by the excitement of an
event and acting under theinfluenceof that event will lack therefl ective capacity essentid for fabrication.”
Thus, “aguarantee of reliability surrounds stlatements made by onewho participatesin or observesa
dartling event, provided they are made while under the dressof excitement.” Smith, 178 W. Va a 109,

358 S.E.2d at 193.

Inlight of Rule803(2)’ sedoption, itsemployment of thenew term “exdted utterance,” and
our prior body of law concerning “ spontaneousdeclarations,” thisCourt recognized theneed for amore
concisetest for thishearsay exception. Therefore, in Syllabuspoint 7 of Satev. Qutphin, 195W. Va
551, 466 S.E.2d 402 (1995), werefined the test to be used in eva uating a statement as a spontaneous
declaration or an excited utterance:

Inorder to qudify asan excited utterance under W. Va R. Evid.

803(2): (I) the declarant must have experienced astartling event or

condition; (2) the declarant must have reacted while under the Sressor
excitement of thet event and not from reflection and fabrication;? and (3)

An determining the second prong of Qutphin’ stest, the Court held in Syllabus point 8 of
(continued...)



the statement must relate to the startling event or condition.”

(Footnotes added). The Sutphin test for excited utterance did not mean atotal rejection of
the Young test. Aswas stated in Sutphin: “We are not rejecting the six-factor test recited in Young;
however, we believethat thethree-part andysssynthesizesthese s factorsand providesfor amore

efficient analysis of Rule 803(2).” Sutphin, 195 W. Va. at 564, 466 S.E.2d at 415.

B. Extending the Excited Utterance Exception
The casesub judicerequired the Court to decidefor thefirst timewhether astatement
mede by an unknown and anonymous dedarant may be admitted into evidence under the exated utterance

exception to hearsay contained in Rule803(2). 1n determining the resolution of thisissue, the mgority

%(....continued)
the opinion:

WithinaW. Va R. Evid. 803(2) andyds, toasss in answering
whether asaement was madewhile under the sressof exdtement of the
event and not from reflection and fabrication, severd factors must be
consdered, including: (1) the lapse of time between the event and the
declaration; (2) the age of the dedarant; (3) the physcd and menta Sate
of thedeclarant; (4) the characteristicsof theevent; and (5) the subject
matter of the statements.

195 W. Va. 551, 466 S.E.2d 402.

We borrowed the Qutphin test from principlesthat areused by somefedera courtsin
analyzing apurported excited utterance under Rule 803(2) of the Federal Rules of Evidence. See
Morgan v. Foretich, 846 F.2d 941, 947 (4th Cir. 1988); United Satesv. Moore, 791 F.2d 566,
570 (7th Cir. 1986); David v. Pueblo Supermarket, 740 F.2d 230, 235 (3d Cir. 1984).
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opinion relied upon guidance from the decisions in People v. Alexander, 173 A.D.2d 296, 569

N.Y.S.2d 689 (1991), and Miller v. Keating, 754 F.2d 507 (3d Cir. 1985).*

ThededsoninMiller wasaavil actioninvolving anautomobileacadent. Duringthetrid,
the didrict court admitted into evidence astatement made by an unidentified declarant at the scene of the
accident, which amounted to an alegation thet the plaintiff wasat fault. On appedl the plaintiff assigned
error to the admission of the statement as an excited utterance. The Third Circuit Court of Appedls
rejected the contention “that satements by unidentified dedlarants areipso facto inadmissible under Fed.
R. Evid. 803(2),” finding that “[s|uch Satementsareadmissibleif they otherwise meet the criteria of
803(2).” Miller, 754 F.2d a 510.° In rendering this decision, the Third Circuit cited various criteriato
be usad in eva uating agatement as an excited utterance: “ (1) adtartling occason, (2) agaement rdaing
to the circumstancesof the startling occasion, (3) adeclarant who appearsto have had opportunity to

observe personally the events, and (4) astatement made before there has been timeto reflect and

1 find little usefor the decision in Alexander asguidancefor my determinationtojointhe
maority in carving out an extenson to the excited utterancerule. Alexander wasan important decison
for the courtsin New Y ork, insofar asit abandoned arule in that jurisdiction which had forbidden
admission of agtatement made by abystander asaspontaneous declaration. Key to theadoption of the
New Y ork ruleto dlow abystander’ sstatement asaspontaneous declaration was“ proof of theidentity
of thedeclarant].]” Alexander, 173 A.D.2d a& 298, 569 N.Y.S.2d at 691. The extension of the excited
utterancerule approved by the Court in theinstant proceeding, however, adlowsthe admission of a
statement made by an “unknown and anonymous” declarant.

Not dl federd courtsinterpret Rule 803(2) as admitting astatement by an unidentified
declarant. See Meder v. Everest & Jennings, Inc., 637 F.2d 1182, 1186 (8th Cir. 1981); Miller
v. Crown Amusements, Inc., 821 F. Supp. 703, 705 (S.D. Ga. 1993); Cummiskey v. Chandris,
SA., 719F. Supp. 1183, 1187-88 (S.D.N.Y. 1989) aff'd, 895 F.2d 107 (2d Cir. 1990). Furthermore,
the United States Supreme Court has not yet resolved this conflict among the federal courts.
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fabricate” 1d. (citationsomitted). Ingpplying thistest to thefacts of the case, the Miller court found thet
therewasno evidenceto establishthethird factor, persona knowledge, wherethe dedlarant’ sidentity was

unknown.

Deviating somewhat from the Miller holding, themgority herein has sat out, in Syllabus
point 2, thefollowing standard regarding the admission of astatement by an unknown and anonymous
declarant under W. Va. R. Evid. 803(2):

Whenacourtinacaimind caseisevauating whether to gpply the

“excited utterance” exception of W. Va. R. Evid. 803(2) to ahearsay

satement offered againgt the defendant by an unknown, anonymous,

dedarant, the court should ordinarily condudethat the Satement doesnot

meet the criteriafor the 803(2) exception, unless the statement is

accompanied by exceptiond indiciaof reliability and theendsof judtice

and fairness require that the statement be admitted into evidence.

Inlight of the Third Circuit’ slimited decison in Miller and the mgority’ sextenson of the exdted utterance
ruleintheingtant gpped, | am concerned with the broad and impreciseformulation of our new holding.

Accordingly, | believeitisnecessary to darify theseinconssenciesto hdptria courtsapply thisnew rule.

Thecourtin Miller used afour factor test in evauating astatement by an unidentified
declarant asan excited utterance. See 754 F.2d at 510. Thegenera test for excited utterance used by
this Court, asformulated in Sutphin, delinested only threefactors. See Syl. pt. 7, 195 W. Va 551, 466
SE.2d402. However, acareful reading of the Sutphin test revedlsthat it indudes each of thefour factors
st outinMiller. Thefactor in Miller which at first blush seemsto be absent from the Sutphin factors

iIsMiller’ sthird factor: “adeclarant who appearsto have had opportunity to observe persondly the

6



events.” Miller’sthird factor isactually apart of Qutphin’ sfirst factor: “the declarant must have
experienced adartling event or condition.” Inother words, Miller’ s* opportunity to observe personally”

factor is the same as Sutphin’s “must have experienced” factor.

Although themgority opinionin thiscaseisnot clear on theissue, each of the Qutphin
factorsmust beused in eva uating astatement by an unknown and anonymousdeclarant. Neverthdess,
the mgority hasdso required ancther factor: “theends of judtice and fairnessrequire that the gatement be
admitted into evidence.”® Therefore, as| interpret the mgority opinion, even if the Qutphin factors are
satisfied, atrid court may gill exclude an unknown and anonymous statement if the ends of justiceand

fairness do not require that the statement be admitted into evidence.

With the foregoing commentsin mind, | concur in the decision reached by the

majority in this case.

*The magjority opinion also holds that such a statement must be “ accompanied by
exceptiond indidacf rdiability.” | havenoideawhat thismeans, and themgority opinion doesnot explan
thephrase. | bdievethemgority’ suseof “accompenied by exceptiond indidacf rdigbility” will leavetrid
courtswandering in the dark in search of evidence of indiciamore stringent than the Sutphin test itsdlf.
Consaquently, | do not believethe* accompanied by exceptiond indiciacf rdigbility” isapractica part of
the analysis because it is redundant of the Sutphin test.
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