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SYLLABUSBY THE COURT

1. “Inorder to qudify asan excited utteranceunder W.VaR Evid. 803(2): (1) the
dedarant must have experienced agartling event or condition; (2) the declarant must have reacted while
under thestress or excitement of that event and not from reflection and fabrication; and (3) the Satement
mugt relate to the sartling event or condition.” Syllabus Point 7, Satev. Sutphin, 195W.Va 551, 466
S.E.2d 402 (1995).

2. When acourtinacrimina caseis evauating whether to apply the “ excited
utterance” exception of W.Va.R Evid. 803(2) to ahearsay satement offered againgt thedefendant by an
unknown, anonymous, dedarant, the court shoul d ordinarily cond udethat the Satement doesnot mest the
criteriafor the 803(2) exception, unlessthe atement isaccompanied by exceptiond indiciaof rdidbility

and the ends of justice and fairness require that the statement be admitted into evidence.



Starcher, Justice:

l.
Introduction

Henry Harriswas convicted of domestic battery* on May 3, 1999, after abench trial®
before Judge Arthur Recht of the Circuit Court of Ohio County. Spedificaly, Mr. Harriswas charged with

beating up his girlfriend, to whom we will refer as Ms. M.

“Domedtic battery” isthe namethelaw givesto certain conduct that is defined asacrime by
adatute enacted by the Legidaturein 1994. That gatute, W.Va. Code, 61-2-28 [1994], reads (in part)
asfollows:

(@ Domedtic battery.--If any family or housshald member unlawfully and
intentionaly makesphysica contact of aninsulting or provoking nature
withanother family or household member or unlawfully andintentiondly
causesphysicd harmto another family or household member, heor she
isquilty of amisdemeanor, and, upon conviction thereof, dhdl be confined
injail for not more than twelve months, or fined not more than five
hundred dollars, or both fined and confined.

“Battery” isalegd termfor theillegd, intentiond touching of another person. Inthiscase, the
dreuit judge observed thet Mr. Harriswas actudly quitefortunate to only be charged with the misdemeanor
crimeof domedtic battery. Thejudge Sated, when he sentenced Mr. Harris “Quitefrankly, the Defendant
should have been indicted for [thefelony of] Malicious Assault in this case, which carrieswithita
penitentiary punishment of not less than two nor more than ten years. Thisisabrutal beating.”

“A “benchtrid” isatrid whereajudge, not ajury, decideswhether adefendant whois charged
with acrimeisguilty or innocent. A defendant can waivether right to havetheir casedecided by ajury.
Inthiscase, Mr. Harrisgpparently waved hisjury trid right. Hewasfirg convictedinabenchtrid inthe
Magistrate Court of Ohio County. He appealed to circuit court, where he had a second bench trial.
Inthisopinion, weinclude explanatory remarksliketheforegoing that we might not putinan
ordinary opinion of this Court -- becausethis caseisbang sudied by ahigh schodl program cdled LAWS,
where gudentsattend the argument of acase before thisCourt and discussthe case (and our opinion) in
class. For the same reason, we have tried to keep legal jargon and extensive citations to a minimum.



Judge Recht concluded that the evidenceat trid showed beyond areasonabl e doubt that
Mr. Harrishad indeed beeten Ms. M. -- and, therefore, Mr. Harriswas guilty of domestic bettery. The
judge sentenced Mr. Harristo 1 year in jail.

Inthisapped, Mr. Harris saysthat his conviction and sentence should bereversed and st
adde, and that he should be entitled to anew trid. Mr. Harrisarguesthat he did not receive afair trid

because the judge improperly based his decision on hearsay evidence.®

Il.
Discussion

A.
Satement of Ms. M.

¥ Hearsay evidence” isalegd termfor “ second-hand” evidence. Technically, hearsay evidence
isdefined as (1) agatement by aperson that isnot trid tesimony, that is (2) offered as evidenceto prove
that the statement istrue. Both (1) and (2) have to be true, to make a statement hearsay.
Wecanillugratewith ahypothetica casewhat isand what isnot legd hearsay. If Bob comesto
court, and he testifiesin court that the moon is made of blue cheese, Bob' s stlatement is not hearsay,
because the person who made the statement (Bob) isin court, and he makes the statement in court.
However, if Sally comesto court, and shetestifiesin court thet “ Bob said last night that themoon
ismede of blue cheese” Bob's tatement, asrecounted by Sdly, may or may not beahearsay Satement.

If theissuea trid iswhether themoonisredly made of blue cheese, Bob' sstatementishearsay --

because Bob isnot in court to be craoss-examined about why heis so sure about the compostion of the

moon.
However, if theissueat trid isnot what the moon ismade of, but whether Bob has some goofy

|deas about the moon, Bob' sstatement astold by Sdlly isnot hearsay -- because Bob' ssatement isbeing

offered as evidence that Bob has goofy ideas, not to prove the truth of his statement itself.
Thepointis, sometimesa“shesaid” or “second-hand” satement ishearsay, and sometimesitis

not -- and what is and is not legal hearsay can be difficult to understand, even for lawyers and judges.
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Inthiscasetherewasevidenceintroduced into thetrid that Mr. Harrisdamswasimproper
hearsay. The evidenceto which the defendant objects came from the police officerswho arrested Mr.
Harris These officerstedtified that Ms M. told them, & the resdence wherethe palice firs encountered
her, and later at ahospita where shewasbeing tregted, that Mr. Harris had beaten her saverd timeson
thenight when hewasarested. The policetestimony that Mr. Harriscomplainsabout, in summary, was.
“Shetold usthat Mr. Harris had beaten her.”

Wasthe policetestimony about what Ms. M. said to them hearsay? Using thetwo-part
test that we describeat footnote 3, wefirg seethat thepolice tedtified about Satementsthat were not mede
in court -- Ms. M. made her satements about Mr. Harrisjust after Mr. Harriswas arrested, and ashort
time later at the hospital.

Second, we seethat Ms. M.’ s gatements were presented as evidenceto prove that Mr.
Harrisinfact best Ms M. -- in other words, to provethetruth of the datements. So, Ms. M.’ sgaements
that the police repeated to the court were indeed hearsay.

Thequestion naturaly arisesastowhy the prosecutor choseto use hearsay evidence, to
provetha Mr. Harrisbeat Ms. M. Why didn’t the prosecutor just cdl Ms. M. asawitness? Then her
gatement would not be hearsay. Moreover, if Ms M. testified in court, therewould not bethe possbility
that thepolicemisheard her. Andif shetestified, Mr. Harris slawyer couldtry to pick her tesimony gpart,
and perhgpsshow that shewas making things up or exaggerating. Both to makethe prosecution’ scase
gronger, andto makethetrid morefair for Mr. Harris, direct evidence from Ms. M. would have been

more desirable.



Sowhy did the prosecution present the hearsay evidence from the police? Theanswer
isthat Ms. M. did not testify. The prosecution tried morethan Sx timesto serveasubpoenaon Ms. M.,
but could not do s0. Shewas unable or unwilling to cometo court to repesat what the police said shetold
them right after the alleged crime.

Wedo not know why the prasecution couldn’t find Ms. M. to subpoenaher. And even
if they had subpoenaed her, wedon’t know if shewould have shown up &t trid -- and if shehad shown
up, we don't know what she would have said about the night that the dleged crime occurred. Whilewe
do not specificaly know why Ms M. waan'tin court & Mr. Harris strid, we do know that in domestic
violence casssit iscommon for thedleged victim not to “ press charges” againg the person who isaccusd
or suspected of committing the domestic violence.

Thislegal opinion is not the place to write an essay on domestic violence. We are
addressing anissue of evidence-- did Mr. Harrislose hisright to afair trid becausethejudgerelied on
hearsay evidence? But wedo recognizein making our decison that domestic violence casesfrequently
present hearsay issues. Thedleged victim commonly makesaninitid satement to policeinwhichthevictim
systhat acertain person begt them -- but then later, thedleged victim often will not repest that Satement
incourt. Perhgpsthedleged victim hasor hopesto bereconciled with the person who ischarged, perheps

they arefearful, perhapsthey exaggerated or evenlied inthar initid Satement. But whatever the reason,

“Just because the police said that Ms. M. told them that Mr. Harris beat her, that testimony by the
police does not guarantee that she did say that to them. Like the testimony of any other person, police
testimony can be erroneous and inaccurate. Our crimind judticelegd sysem hasasabadc principlethe
rulethat apolice officer’ stesimony isnot entitled to any specid credibility just because they areapolice
officer.



in domestic violence cases, thecrimind legd system isoften presented with thefact thet hearsay evidence
may be the only evidence thereis.

The unavailability of an dleged victim or other witnessto testify inacrimina casecan
happeninmany different drcumstances, notjust domesticviolencecases. Peoplemove, they becomesick
or die, or they makethemsdvesscarce. Sometimesvictimsor witnesseswho arephyscdly avallaodleto
tegtify will nolonger tedtify to thingsthey said earlier. People changether recollections, they forget what
happened, or they just “clam up.”

Becausethereare often crcumstanceswhere people cannot or will not comeinto court to
tedtify, our legd sysem hasevolved anumber of rulesthat describewhenwewill permit hearsay evidence
of what a person said out of court to be presented as evidence in a court.

Wheredid we get thesedways-evolving “rulesof evidence’ that dlow hearsay evidence
iInsomecases? Theserulesevolved fromindividua cases, wheretria court judgeseither let in some
hearsay evidence-- or kept it out -- becauseit seemed to befair and necessary or not fair and unnecessary
under the circumstances. Then aparty who objected to the trid judge’ sruling on hearsay evidence
appeded. And then an gpped s court (like ours) looked a what thetrid judge did, and approved or
disapproved of thetrial judge’ s ruling, and wrote down their reasons in alegal opinion like this one.

Other gpped scourts, facing smilar issuesof hearsay evidence, would reed theseopinions
inlaw books-- aswould thelaw professorsand scholarswho write books based on court opinions. Over
hundredsof years, commonly accepted (but dwaysevolving) rules have emerged from these casesand
books, rulesthat give courtsguidance asto when acourt may dlow hearsay evidenceto bethebassfor

acourt decision.



Oneof theserules intheareaof hearsay evidence, hascometo becdledinWest Virginia

the “excited utterance’ rule. In our West Virginia Rules of Evidence, Rule 803(2) says.
[a] statement relating to agtartling event or condition made whilethe

declarant [the person making the statement] was under the stress of

excitement caused by the event or condition.

ThisCourt sat forth itsmost recent discussion of thisruleinthe case of Satev. Sutphin,
195 W.Va. 551, 466 S.E.2d 402 (1995). In Sutphin we said:

Inorder to quaify asan excited utterance under W.VaR.Evid. 803(2):

(1) thededarant must have experienced agtartling event or condition; (2)

the declarant must have reacted while under the stress or excitement of

that event and not fromreflection and fabrication; and (3) the tatement

must relate to the startling event or condition.

Syllabus Point 7, State v. Sutphin, 195 W.Va. 551, 466 S.E.2d 402 (1995).

Ingpplying thisruleto Mr. Harris sgpped, the question that this Court must decideis ws
Judge Recht correct in concluding thet the gatementsthat the police tedtified that Ms. M. made qudified
as“exdted utterances?’ If Ms M. sstatementswere“excited utterances” then it was permissblefor the
judgeto dlow the gatementsinto evidence, and to base his decigon on the Satements-- eventhough the
statements were hearsay.

Tomakethisdecigon, wemust |ook a wheat evidencethejudge had about when and how
the satementswere made. Wemust ask: did thisevidence, if thejudge believed it, dlow thejudgeto
conclude that Ms. M.’ s statements, that Mr. Harris beat her, were excited utterances?

Thetesimony beforethejudgewasthat Ms. M. had abroken nose, profuse blesding from
the nose, and an eyethat wasswollen shut. The photographsof Ms. M. strongly suggested that she had

recalved asevere beating. Thereisno doubt that such abeating and such injuriesarea“ dartling event.”
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Officer Schultz testified that he arrived at the scene of thedleged besting “within two
minutes’ of having received natification from dispatch. Hetestified that “lessthan ten minutes” hed dgpsed
between thetimethat hehad arrived a the scene and thetime he encountered Ms. M. Upon encountering
her, he noted that shewas*“ upset [and] crying,” that she was* bleeding from the nose quite heavily,” and
that the blood that he observed about her was“fresh.” Officer LaCavasmilarly testified that, upon
encountering Ms. M., he obsarved that shewas* bleeding from the noseand mouth area”  Significantly,
Schultz testified that Ms. M.’ seyewas noticeably swelling shut in hispresence. Ms. M.’ ssatementsto
the police at her resdence were clearly made while she continued to experience excitement over the
startling event.

WithrespecttoMs. M.’ sstatement at the hospital emergency room, reaffirming her
datements madeto the officerswhile a her resdence, Officer Schultz tedtified that hishospitd interview
of Ms. M. occurred lessthan 30 minutesfrom thetimethat heleft her at her resdence, and that shewas
il “very upset and crying” during theinterview. These satements also clearly qualified asexcited
utterances.

We condudethet the drcuit court judge did not makealegd error in goplying the“exated
utterance’ ruleto the datementsof Ms M. Thejudgewas on solid ground in besing hisdecison to convict
Mr. Harrison the statements by Ms. M. to which the policetestified -- even though shedid not testify
herself at trial.

B.
Satement of “ Someone in the Crowd”



Mr. Harrisaso argues that the circuit court consdered other hearsay evidence a histria
that madethetrid unfair. Thisevidence cameinwhen the police were describing how they first cameto
the scene, wherethey found theinjured Ms. M. Specificdly, the police testified that therewasacrowd
of 10 or s0 people on the scene, and that one of them (no one knew who) shouted to the policethat Mr.
Harris had just beaten Ms. M.

Wasthisdleged satement to the police by an anonymous personin the crowd hearsay?
It was an out-of -court satement, so it meetsthefirst part of thetest. Wasthisstatement offered to prove
thetruth of the datement? Thet is wasit offered to provethat Mr. Harrisbeat Ms. M. -- or wasit offered
in evidence just to explain why the police went after Mr. Harris?

Whilewecannot tdl dearly from therecord why the Satement was offered, wewill assume
that it was offered to help prove that Mr. Harris beat Ms. M. Therefore, it was hearsay.

If this*crowd member” datement washearsay, then our next quedtionis: did the datement
qualify as an “excited utterance?’

Here, thequestionisfar moredifficult than thecaseof Ms. M.’ sstatements. Thecircuit
court had plenty of evidencethat showed that Ms. M.’ sstatementswere “excited utterances” But the
creuit court had much less evidenceto go on, in evauating the circumsances of the anonymous*“crowd
member” statement.

For onething, the court had noideaof theidentity of the person who the policetestified
made the statement. For al the court knew, that person, if they indeed said what the police said, was

repeating something that someone else had told them, and had not seen anything directly.



Thisstuationwas confronted by the Supreme Court of New Y ork, Appdlate Divison, in
the case of Peoplev. Alexander, 173 A.D.2d 296, 569 N.Y .S.2d 689 (1991). Inthat case, Donad
Alexander was convicted of burglary of an gpatment. Thetrid judge dlowed apalice officer to testify thet
peoplein acrowd outs de the gpartment building had told the police that they had seen Mr. Alexander
climb out the window of the burglarized apartment.

TheNew Y ork Appeal s Court concluded that the police testimony that “peopleinthe
crowd sad that Mr. Alexander dimbed out thewindow” was dearly hearsay, because the crowd Satement
was an out-of-court satement, and it was offered to provethe truth of the Satement -- that Mr. Alexander
had indeed climbed out the window.

Thenext question the New Y ork court consdered waswhether the “ excited utterance’
exception to the rule againgt hearsay (New Y ork cdlsthisthe* spontaneous declaration” exception)
allowed the anonymous “ crowd member” statement to be used as evidence against Mr. Alexander.

TheNew Y ork court noted thet therewas no proof of theidentity of the crowd members,
and no proof that they actudly had an adequate opportunity to observethe eventsthey described. The
New Y ork court decided that under these circumdtances, the* excited utterance” exception did not gpply --
becausethetrid court did not haveasufficient basisto evad uatethe drcumsances of the personwho mede
the statement.

We agree with the New Y ork court that the Situation of an unavailable, anonymous,
unknown declarant who makes a hearsay statement should presents serious concernsfor a court

considering whether to admit the statement into evidence.



Inanother amilar case, ancther goped scourt Sated that when thehearsay dedlarantisnot
only unavallable but is aso unidentified, the party seeking to introduce the hearsay datement carriesa
heavier burden to demongtrate the atement’ scircumstantia trustworthiness. Miller v. Keating, 754
F.2d 507, 510 (3d Cir. 1985).

Unquestionably, it goesagaingt our longstanding legd tradition, of ingsingonadrict and
high standard of proof and evidencein crimind cases, to dlow peopleto be convicted of crimesbasad on
the statements of anonymous people who do not appear in court to make their accusations.

Of coursethereare many well-recognized and necessary exceptionsto therulethat hearsay
isgenerdly prohibited. But the heersay ruleitsdf iscrudd tothefamessof acrimind trid, whereit should
be applied strictly and its exceptions construed narrowly and in favor of the criminal defendant.

Thediginguished law professor Frank Cleckley of theWest VirginiaUniversty College
of Law, and aformer Judice of thisCourt, Satesin hisdassc text on West Virginiaevidencelaw that “[an
excited utteranceis not admissible under Rule 803(2) unless the utterance is based upon persona
knowledge of thedeclarant. See Satev. Golden, 175W.Va 551, 336 SE.2d 198 (1985)[.]" Franklin
D. Cleckley, Handbook on Evidence for West Virginia Lawyers, Vol. 2, 3d ed., Sec. 8-
3(B)(2)(d). p. 201. Applying thisprincipleto therecord before us, it gppearsthat thetriad court did not
have asolid basisto concludethat the* crowd member’ s’ statement, that Mr. Harrishad beasten Ms. M.,
was based on that crowd member’s personal knowledge.

Basad on theforegoing, wehold that in acriminal casewhen acourt iseva uating whether
to apply the“excited utterance” exception of theW.Va.R Evid. 803(2) to ahearsay statement by an

unknown, anonymous, dedarant, the court shoul d ordinarily cond udethat the Satement doesnot mest the
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criteriafor the 803(2) exception, unlessthe gatement isaccompanied by exceptiond indiciaof rdidbility
and the ends of justice and fairness require that the statement be admitted into evidence.

In the Alexander case, the New Y ork court reversed Mr. Alexander’s conviction
because of the hearsay that wasused in histria, and remanded the casefor anew trid inwhich the
“crowd” statements could not be put into evidence againgt Mr. Alexander. Specificdly, the New Y ork
court reversed Mr. Alexander’ sconviction becausetheonly evidenceplacing [Mr. Alexander] directly
a the sceneof the crimewasthe crowd shearsay satement.” 173 A.D.2dat 298, 569 N.Y .S.2d at 691.

However, inthe case before us, the anonymous crowd member’ salleged satement thet
Mr. Harrished just besten Ms M. was not the only evidencethat directly implicated Mr. Harris. Ms M.
herself, and other circumstantial evidence, directly and clearly implicated Mr. Harris.

Additiondly, whenweread thetrid judge ssatement of hisreasonsfor finding Mr. Harris
guilty, thejudge doesnot mention a dl the crowd member’s’ statement. Rether, theonly “ satement” thet

the judge refers to is the police testimony about what Ms. M. told them.

[1.
Conclusion

Wecondudethat whilethetrid court technicaly erred indlowing thecrowd satement to
be put in evidenceto provethat Mr. Harrisbeat Ms. M., because thetrid judge did not consider that
evidencein making hisdecigon, that evidencedid not contributeto the conviction of Mr. Harris. Thetrid
judge sminor error did not deprive Mr. Harrisof hisright toafair trid. Wethereforeafirm Mr. Harris's

conviction for domestic battery, and his sentence based on that conviction.
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Affirmed.



