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SYLLABUSBY THE COURT

1. Whenvendorswho participateinthe Specid Supplemental Nutrition Programfor
Women, Infants, and Children (WIC) are sanctioned by the West VirginiaDepartment of Health and
Human Resources, the State agency isrequired by federd regulaion to consder the severity and nature’
of the observed violation. 7 C.F.R. § 246.12(k)(1) (1998).

2. TheWes VirginiaDepartment of Hedlth and Human Resourcesmay not sanction
avendor who particpatesin the Specid Supplementa Nutrition Program for Women, Infants, and Children
(WIC) for an overchargeviolaion when the overcharge occurs as aresult of employeetheft if the vendor

was not cognizant of the employee’ s actions and did not participate in or profit from the theft.

Maynard, Chief Justice:



Clay Foodland appeals the March 24, 1999 order entered by the Circuit Court of
K anawha Courtty, West Virginia which upheld the Department of Hedlth and Human Resources: hearing
examine’ sdecisonto assessthirty sanction pointsagaingt thevendor for an overchargeviolation. Clay
Foodland was thereby disqudified from participating in the Specid Supplementa Nutrition Program for
Women, Infants, and Children (WIC) for two years. The vendor contendstheviolation arosefrom

employee theft, and the store should, therefore, not be sanctioned. We agree and reverse.

Clay Foodland is an authorized food vendor which participatesin the WIC program, a
supplementa nutrition program for women, infants, and children. WICisaprogram of the United States
Department of Agriculture which was authorized by the Child Nutrition Act of 1966. 42 U.SC. 81786
(1966). “Thepurposeof the Programisto providesupplementa foodsand nutrition education through
payment of cash grantsto State agencieswhich adminigter the Program through local agenciesat no cost
todigibleparsons” 7 C.F.R. §246.1(1998). InWest Virginia, theloca agency which administersthe
programisthe Department of Hedlth and Human Resources (DHHR), and thefood isdistributed through

aretail purchase system. The vendors are retail grocery stores.

Partiapantsintheprogramvist WIC dinicswheremedicd personnd determineindividua
nutritional needs. Basad on those needs, participants recelve food vouchers or draftswhich specify the
kind and quantity of food which may be purchased and the maximum amount which may be charged for
eachitem. Thevouchersarethen tendered by participantsto authorized vendorsto pay for food items.

The vendors redeem the vouchers by presenting them to a banking agent for processing.
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Any grocery storein the state may apply to becomeavendor. Inorder to become
authorized to accept the vouchers, astore must complete an gpplication packet, passaprdiminary on-dte
screening, completetraining in WIC policesand procedures, and enter into acontract with WIC through
DHHR. Each contract isissued for atwo-year period. Thefedera regulations specify thetermsof the
contract. Among other requirements, the contract specifiesthat the vendor must providefood “at the
current price or at less than the current price charged to other customers’ and that the vendor is
“accountablefor actions of employeesin the utilization of food ingruments or provison of supplementd

foods” 7 C.F.R. 246.12 (f)(2)(ii) and (ix) (1998).

Federd regulationsaso requirethe sate agency to monitor vendorsfor complianceand
to establish policieswhich determine thetype and level of sanctionsthat will be applied against food
vendors for compliance violations. 7 C.F.R. § 246.12(k) (1998) states in pertinent part:

(k). Participant and vendor sanctions.

(1) TheSateagency shdl establish policieswhich determine the type and
level of sanctionsto be goplied againgt food vendors, based upon the saverity and
nature of the Program violationsobserved, and such other factorsasthe State
agency determines appropriate, such aswhether the violation represented
repested offenses over aperiod of time, whether the offenses represented vendor
policy or whether they represented the actionsof anindividua employeewhodid
not understand Program rules, and whether prior warning and an opportunity for
correction was provided tothe vendor. Vendor offenseswhich are subject to
sanctionsshdl indudeat leegt thefallowing: Providing cash, unauthorized foodsor
other itemsto particpantsin lieu of authorized supplementa foods; charging the
Stateor loca agency for foods not received by the participant; and charging the
State or local agency morefor supplemental foodsthan other customersare
charged for the same food item.



Theregulaionsfurther satethat “[t]he period of disqudification from Program participation shal bea
reasonable period of time, not to exceed threeyears. The maximum period of disqudification shal be
imposed only for serious or repesated Program abuse” 7 C.F.R. 8 246.12(k)(2)(ii) (1998). A factor
which must betaken into congderation before avendor isdisqudified from the Program is* whether the

disqualification would create undue hardships for participants.” 7 C.F.R. § 246.12(k)(1)(v) (1998).

WIC' svendor handbook containsthe sanction policy whichisincorporated into vendor
contracts. The sanction palicy setsforth therulesvendors must follow and the sanction pointsthat will be
assessed for violations. As points accumulate, the following sanctions are imposed:

5points.  warning letter

10 points:  warning letter and mandatory training

20 points:  warning letter and further mandatory training

30 points:  disqualification from the program for two years or until the project

areais due for reauthorization, whichever is greater.

Anoverchargeviolation occurswhen avendor chargesaWIC participant morefor supplementa foods
than the vendor charges other cugomers: Thisis congdered to be one of the mogt savereviolaions and
IS consaquently, assessed apendty of thirty sanction points which resultsin automatic disgudification from

the program for two years.

Each month, WIC' sbanking agent collectsarandom sampling of redeemed food drafts
whichisforwarded to WIC for review. Whilereviewing arandom sampling of food drafts redeemed by

Clay Foodland, WIC personnd noted that Sxteen of the seventeen vouchers had been dtered upward.



Asthiswasunusud, WIC personnd suspected the sorewasovercharging theprogram. Inorder totest

its suspicions, WIC decided to conduct a compliance buy.

On July 29, 1996, aWIC employee posed asaWIC participant and bought food witha
food voucher. No violaionswere observed a thetime of purchase. Thecashier correctly wrotethe sde
amount on thefood draft and, on theback of thedraft, accurately indicated the quantity and price of the
items purchased. Theactud sdetotded $19.33. However, acompliance buy isnot complete until the
vendor redeemsthe food voucher and the voucher makesitsway through the banking sysem. Whenthis
particular food voucher returned to WIC, thetota sdepricewasinflatedto $27.69. Theinformationon
theback of thevoucher had obvioudy and meticuloudy been dtered toreflect the changed sdleamount.
Thefollowing price changeswere made: one-haf gallon of milk purchased for $1.40 was changed to
$1.50, two gdlonsof milk purchased for $2.19 per gdlon was changed to $2.49 per gdlon, acan of juice
purchased for $1.69 waschanged to $1.89, and atwenty-eight ounce box of cered purchased for $3.29

was changed to three twelve-ounce boxes for $3.45 per box.

After recalving thedtered food voucher, WIC sent Clay Foodland ancticecharging the
gdorewith Violaion |, anovercharge, which carriesan assessment of thirty sanction pointsand resultsin
disgudification for two years. Accordingly, the notice informed Clay Foodland that the storewas

disqualified from the WIC program for two years.



Upon recaiving acopy of the dtered voucher, the store could reedily seethe priceshad
been changed but did not immediately determinethat aviolation had occurred. The agency handbook
providesthat an error inrecording aprice may be corrected by drawing aline through theincorrect price
and entering the correct priceaboveit. Storemanagement retrieved and reviewed the cash regigter tape
and drawer baancesfor the cashier involved in the compliance buy. The store ultimately discovered the
cashier had masked atheft of $10.00 by increasing the value of the voucher by $8.36 and leaving the
difference to be reflected on the register tape as ashortage of $1.74 for the day. Theinvestigation
additiondly reved ed the cashier wasa so manipulaing other internd sorerecording proceduresunrdated
to the WIC program to mask alarger pattern and practice of theft from her drawer. When confronted,
the employee did not contest management’ sconcluson that shedtered the voucher to conced theft. The

cashier’ s employment with the store was ultimately terminated.

Clay Foodland contested thedisqudification fromtheWIC program by initiating the gpped
procedure. Thegtore sowner met with DHHR in aprehearing conference and subsequently gppeared a
theadminigrative hearing. Among other findings, the hearing examiner found that Clay Foodland hed been
aWIC vendor for approximately twenty years, and that, in order to become authorized, the store had
attended vendor authorization training and Sgned a contract with the WIC program; the WIC Vendor
Handbook satesthat vendorsare accountablefor theactionsof employeesintheuseof food instruments;
upon recelving acopy of the voucher from WIC, the store could not determine upon itsfacethat it had
been improperly dtered, however, acomparison of thejournd tapewith thevoucher reveded aninflated

price; when confronted, the cashier offered no explanation; and that upon further investigation, thestore
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discovered the cashier was stedling money and masking her theft by falsfying vouchersand creeting
fraudulent “paid out” vouchers. Most importantly to the case at bar, the hearing examiner found that
“[w]hen WIC assesses sanction points againgt vendors it does not look a the circumstances surrounding

the violations on a case-by-case basis.”

Thehearing examiner then determined that “[ Clay Foodland] madeno showing thet [the]
disqudification wasincons sent with federa regulaions, the vendor contract or any agency palicy.” As
aresult, the store was deemed disqualified from September 1, 1997 until August 31, 1999. The
disqudification was stayed pending gpped to drcuit court. On goped, the drcuit court adopted the hearing
examiner’ sfindingsof fact and conclusonsof law and affirmed thedisqudlification. Thecircuit court's

order was stayed pending appeal to this Court.

Ongpped, Clay Foodland dlegesthedircuit court erred in affirming the hearing examingr’ s
decison. Clay Foodland arguesthat therecord asawhole doesnot support afinding that thestoreisguilty
of an overcharge violaion; that DHHR' s sanction palicy asdrafted and adminigered isincondstent with
federd regulaions that DHHR faled to congder whether the disqudlification would cregte undue hardship
for participants, and that thetermsof the \WIC contract arevoid or voidable as unconscionable, termsof
an adhesion contract, or againgt public policy. Thequestion we must answer iswhether DHHR may
properly sanction avendor who participatesin the WIC program for an overcharge violation when the
overcharge occursby employeetheft. Inother words wemust determineif itisfar to sanction thevendor

when he or she did nothing wrong.



Thefederd regulaionsgive DHHR authority to sat “thetype and leve of sanctionsto be
gpplied againg food vendors, based upon the severity and nature of the Programviolationsobserved[.]”
Other factors may be taken into consderation as DHHR deems gppropriate. The State agency may
condder “whether the violaion represented repeated offenses over aperiod of time, whether the offenses
represented vendor policy or whether they represented the actionsof anindividua employeewho did not
understand Program rules, and whether prior warning and an opportunity for correction was provided to
thevendor.” Certain offensesmust be sanctioned, indluding “[p]roviding cash, unauthorized foods or other
itemsto participantsinlieu of authorized supplementa foods; charging . . . for foodsnot recelved by the
participant; and chargingthe. . . agency morefor supplementa foodsthan other cussomersare charged

for the samefood item.” 7 C.F.R. § 246.12(k) (1998).

We are deding herewith an overcharge violaion; however, the context of this particular
overchargewasnot envisioned by thefedera regulationsor theagency guiddines. Wearededingwith
employeetheft. Thevendor, aswell astheWIC program, isavictiminthisscenario. DHHR' shearing
examiner found the overcharge was caused by employeetheft but nonethel essdetermined that “[t]he
actionsof thisemployeewere carried out within her scope of employment even though those actionswere
not to the benefit of her employer].]” Clay Foodland contendsthe cashier was not acting within her scope
of employment when shedtered thefood voucher to mask thefact that shewas steding fromthevendor’s

cash register. We agree.



The term “ scope of employment” isdiscussed in 12B M.J. Magter and Servant § 99
(1992) asfollows:

“Scope of employment” isardativeterm and requiresaconsderation of
surrounding circumstances, including thecharacter of theemployment, thenature

of thewrongful deed, thetime and place of itscommission andthe purpose of the

act.

In genera terms, it may be said that an act iswithin the course of the
employment, if: (1) Itissomething fairly and naturaly incident to the busnessand

(2) itisdonewnhilethe servant was engaged upon the master’ sbusinessand is

done, dthough mistakenly or ill-advisedly, withaview to further themaster’s

interests, or from someimpulse or emotion which naturaly grew out of or was

Incident to the attempt to perform the master’ sbusiness, and did not arisewholly

from someexternd, independent and persona motive onthe part of the servant

to do the act upon his own account.

Employestheftiscertainly not naturdly inddent to the owner’ sbusness and even though the act was done
whilethe cashier wasengaged in the owner’ sbusiness, thetheft was not donewith aview to further the
owner'sinterests. The theft arose from a persona mative on the part of the cashier to further her own
interests. Under these circumaances, the employee’ stheft from the WIC program smply does not fit
within her scope of employment.

DHHR chose not to consider the nature of the violation, choosing rather to smply
determinethat an overcharge occurred. Thefederd regulationsat 7 C.F.R. 8 246.12(K)(1) (1998) require
that DHHR sanction according to the“ saverity and nature’ of theobserved violaion. When askedif he
conddered the possihility of employeetheft, JesseMoore, the vendor monitor for theWest VirginiaWIC
program, testified before the hearing officer by stating, “It' snot aconcern that it' s an employee theft.”
When asked if he consdered the nature and severity of the violation asit relatesto employee theft, the

vendor monitor answered, “ It matterstome, gr, that theWIC Program got overcharged.” DHHR judtifies
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thispodition by emphad zing that neither the vendor contract nor the sanction policy distinguishesbetween
anintentiona and an unintentiona overcharge. Nobody questionsthat the overchargein this casewas
intentional. The point isthat the vendor was not cognizant of, nor did the Sore regp any benefit from, the
overcharge. Theagency dso chose not to provide natice and an opportunity for correction even though,
according to the regulations, it could have done so. Upon proper consideration of the nature of this

overcharge violation, we do not believe the vendor should be held liable for the cashier’ s theft.

Clay Foodland arguesthat DHHR' s policy, which considers only whether WIC was
overcharged, ignores the requirement that vendors be given an opportunity to correct or justify an
overcharge pursuant to 7 C.F.R. 246.12(r)(5)(iii) (1998). Thisregulation reads as follows:

(5) TheSaeagency ddl etablish proceduresto ensurethe propriety
of redeemed food instruments.

(@ii1)  When payment for afood instrument isdenied or delayed, or a

claim for rembursement is assessed, the affected food vendor shall havean

opportunity to correct or judtify theoverchargeor error. For example, if theactud

priceis missing, the vendor may demonstrate what price should have been

included. If the Stateagency issatisfied with thecorrection or judtification, then

it Shdll provide payment, or adjust the payment or dam to the vendor accordingly.
DHHR argues, and we agree, thet the agency isrequired to give the vendor the opportunity to correct or
judtify anoverchargeor anerror inonly threestuations, that is, when payment isdenied, when payment
isddlayed, and when adam for rembursament isassessad. In the case a bar, Clay Foodland redeemed

thefood draft for payment and WIC paid the redeemed food draft. Accordingly, this section does not

apply.



Wefind no meritin Clay Foodland' sargument that the sore sdisqudification will cause
unduehardshipfor participants. During oral argument beforethis Court, it was determined that another
grocery doreislocated within two milesof thisvendor and other soresarelocated within afive-toten mile

radius. In fact, the closest store islocated one-fourth of a mile from this vendor.

Weundergtand that within certain guiddinesthetypeand leve of sanctionsto beagpplied
againg food vendorsisdiscretionary with DHHR. Wedso understand that discretion requiresfairness,
Black’s Law Dictionary 467 (6th ed. 1990) defines “discretion” as follows:

When gpplied to public functionaries, discretion meansapower or right
conferred uponthem by law of acting offididly in cartain drcumstances, according
tothedictatesof their own judgment and conscience, uncontrolled by thejudgment
or conscience of others. As gpplied to public officers connotes action taken in
light of reason asgppliedto dl factsand with view to rightsof dl partiesto action
whilehaving regard for what isright and equitableunder al crcumdancesand law.

TheNew Y ork Supreme Court discussed “ discretion” asit gppliesto public officersin Calzaretta v.

Mulrain, 131 N.Y.S.2d 76, 79 (1954). We quote with approval from that caselhereis
a n
abuse
0 f
discreti
on by
public
officds
where
t he
power
or right
toactin
a n
official
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capacit
y is
unreaso
nably
exercis
e d .
Discreti
on as
applied
t o
public
officers
means
power
or right
toactin
a n
officia
capacit
y in a
manner
which
appeas
to be
justand
proper
under
t he
arcums
tances.
(Citatio
n S
omitted

).
Wedo not believeitisjust and proper to take away Clay Foodland' sright to participate in the WIC
programfor two yearsdueto an overcharge violation which resulted from employeetheft fromwhichthe

goreprofited nothing. Wefurther notethe sore datesit hed previoudy participated inthe WIC program
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for twenty yearswithout being dited for onesingleinfraction. Inthiscase, theviolaionwasnot arepested
offense, the offense did not represent vendor policy or actions by an employee who did not understand
programrules, neither wasaprior warning and opportunity for correction provided. Itissmply not fair
to sanction someonewho hasdone nothingwrong. We, therefore, hold that DHHR may not sanctiona
WIC vendor for an overchargeviolation when the overcharge occurs asaresult of employeetheft if the

vendor was not cognizant of the employee’s actions and did not participate in or profit from the theft.

Accordingly, wereversethe judgment of the Circuit Court of Kanawha County which
upheld theagency’ sdedison todisqudify Clay Foodand from the WIC program for two yearsand remand

for an order consistent with this opinion.

Reversed and remanded.
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