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SYLLABUSBY THE COURT

1. ““ A drcuit court’ sentry of summary judgment isreviewed denovo.” Syl. Pt. 1,
Painter v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994).” Syllabus point 1, McGraw v. S.

Joseph’s Hospital, 200 W. Va. 114, 488 S.E.2d 389 (1997).

2. “A trid court isvested with discretion under W. Va Code § 55-7B-7 (1986) to
require expert tesimony inmedica professond liability cases, and absent andbuse of thet discretion, atrid
court’sdecison will not be disturbed on apped.” Syllabus point 8, McGraw v. S. Joseph’ sHospital,

200 W. Va 114, 488 S.E.2d 389 (1997).

3. “*“Itisthe generd rulethat in medical ma practice cases negligence or want of
professond skill can beproved only by expert witnesses.” Syl. pt. 2, Robertsv. Gale, 149W. Va. 166,
139 SE.2d 272 (1964).” Syl. Pt. 1, Farley v. Meadows, 185 W. Va. 48, 404 S.E.2d 537 (1991).”

Syllabus point 5, McGraw v. . Joseph’s Hospital, 200 W. Va. 114, 488 S.E.2d 389 (1997).

4. “*In medica md practice caseswherelack of care or want of skill isSso gross, so
asto beapparent, or the dleged breach rd atesto noncomplex mattersof diagnos sand treetment within
the underganding of lay jurors by resort to common knowledge and experience, failure to present expert
testimony on the accepted standard of careand degree of skill under such circumstancesisnot fatal toa

plaintiff’sprimafacie showing of negligence.” Syl. PX. 4, Tottenv. Adongay, 175W. Va. 634, 337



SE.2d 2 (1985).” Syllabus point 6, McGraw v. . Joseph's Hospital, 200 W. Va. 114, 488 SE.2d

389 (1997).

5. “Thegandard of nonmedicd, adminidrative, miniderid or routinecareinahospital
need not be established by expert testimony, because thejury is competent from its own experienceto
determine and apply areasonable care tandard.” Syllabus point 9, McGraw v. S. Joseph’ sHospital,

200 W. Va 114, 488 S.E.2d 389 (1997).

6. “Roughly stated, a‘ genuineissue’ for purposes of West VirginiaRule of Civil
Procedure 56(c) issmply one hdf of atridworthy issue, and agenuineissue doesnot arise unlessthere
Issufficient evidencefavoring the norn-moving party for areasoneblejury toreturnaverdict for thet party.
The opposng hdf of atridworthy issueis present where the norn-moving party can point to one or more
disputed ‘materid’ facts. A materid factisonethat hasthe capacity to sway the outcome of thelitigation

under the gpplicablelaw.” Syllabus point 5, Jividen v. Law, 194 W. Va. 705, 461 S.E.2d 451 (1995).

7. “If thereisno genuineissue asto any materid fact summary judgment should be
granted but such judgment must bedenied if thereisagenuineissue asto amaterid fact.” Syllabuspoint
4, Aetna Casualty & Surety Co. v. Federal Insurance Co. of New York, 148 W. Va. 160, 133

S.E.2d 770 (1963).



Per Curiam:

Thegppelant herein, and plaintiff bel ow, Judy Barfi [hereinafter “ Banfi”], asexecutrix of
theetate of BerthaCunningham [hereinafter “Mrs. Cunningham” or “the decedent”],* gopedsfroman
order entered February 25, 1999, by the Circuit Court of Cabdl County. Inthat order, the court granted
summary judgment to the gppellees herein, and defendants bel ow, American Hospitd for Rehabilitation
[hereinafter “ American Hospitd"] and ManjulaNarayan, M.D. [hereinafter “Dr. Narayan”] 2 based upon
Banfi’ sfallureto produce expert testimony in support of her damsof medica negligenceassarted agang
these defendants. On gpped to thisCourt, Banfi complainsthat the arcuit court erred by (1) requiring her
to produce expert testimony regarding the defendants' culpability for afall Mrs. Cunningham sustained
while shewas apatient of American Hospital and (2) granting summary judgment when thereexigsa
genuineissue of materia fact concerning the circumstances surrounding the decedent’ sfall. Having
reviewed the parties arguments, the gope laterecord, and the pertinent authorities, wefind that thecircuit
court did not err by ruling that expert tesimony isrequired to determinethe defendants negligenceinfaling
to resrain Mrs. Cunningham and in diagnosing and treating her injuriesfollowing her fal. Weadsofind,
however, that the circuit court erroneoudy decided that our prior decisoninMcGrawv. . Joseph's
Hogspital, 200 W. Va 114, 488 S.E.2d 389 (1997), does not gpply to Banfi’ sclam that the defendants
were negligent by not preventing Mrs. Cunningham’ sfdl. Inaddition, we conclude thet the aircuit court

improperly granted summary judgment to the defendantson thefdl prevention damwhenthereexidsa

'For further discussion regarding the party plaintiff in this proceeding, and successors
thereto, see infra note 9 and accompanying text.

’For ease of reference, American Hospital and Dr. Narayan will also bereferred to
collectively as “the defendants.”



genuineissue of materid fact asto thisincdent. Accordingly, we affirm, in part, and reverse, in part, the
order of theCircuit Court of Cabell County and remand thiscasefor further proceedingsconsstent with

this opinion.

l.
FACTUAL AND PROCEDURAL HISTORY

Themgority of factsunderlying theingtant apped aregenerdly not disputed by the parties.
Mrs. Cunningham suffered astrokein 1992. After treetment therefor at &t. Mary’ sHospital, shewas
transferred to American Hospital, on September 9, 1992, asaresult of her weakened condition.®> Upon
her admissonto American Hospital, Mrs. Cunningham wasevauated by variousmedica personnd. Dr.
Narayan,* to whose care Mrs. Cunningham was assigned upon her admission, observed that Mrs.
Cunningham’ srehabilitation would focus onimprovement of her safety awareness, judgment, and
communicaiveahilities Thedoctor dso informed Mrs. Cunningham that shewas not permitted to get out
of bed without asssance and indructed hospitd d&ff to trandfer Mrs Cunninghaminadl of her movements
Dr. Narayan did not, however, specifically order direct observation or restraint of Mrs. Cunningham.
Smilarly, LaurieMills[hereinafter “Nurse Mills’], aregistered nurse employed by American Hospitd,
evauated Mrs. Cunningham’ scondition at thetime of her admiss on and noted that the patient’ s sefety

would beaconcern. Findly, aphyscd thergpy initid evauation, conducted by Mary Alice Pullen, who

At the time of her transfer, Mrs. Cunningham was 77 years old.

“Dr. Narayan was not atrue hospital employee but rather a“ contract physician” of that
facility. Duringthe eventsrelevant to theingtant appeal, however, Dr. Narayan served as American
Hospital’s Medical Director of Rehabilitation.
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was a0 ahospitd employee, indicated that Mrs. Cunningham wasimpulsve, had problemswith ssfety
awareness and ba ance, infrequently sumbled, and would require assstanceinal of her ambulatory

activities.

Theregfter, on September 14, 1992, Nurse Millsfound Mrs Cunningham lying onthefloor
of her room’ sbathroom around 3:50 am. The accountsof how Mrs. Cunningham cameto beinthis
pastionvary. MorrisCunningham[hereinafter “Mr. Cunningham’], Mrs. Cunningham’ shusband, tedtified
that, according to hiswife, she had repeatedly requested asssanceto travel to the bathroom, but her cals
were not ansvered. She then walked to the bathroom unassisted and fell. Thisaccount alegedly is
corroborated by asocid worker for &t. Mary’ sHospital where Mrs. Cunningham wastaken later that
morning for treatment of afractured right hip, whichwas surgicaly repaired the next day.> By contrast,
Nurse Millsreported that she heard anoise and, upon going to Mrs Cunningham’ sroom, found her onthe
floor of her bathroom. Thenursedso indicated that Mrs. Cunningham was gpol ogetic because sheknew
she had been ingtructed not to get out of bed without assistance, but dlaimed that she did not cdll for help

because she did not want to bother anyone.®

Asaresult of Mrs. Cunningham’ sresultant injuries, Mr. Cunningham, ashiswife's

*Dr. Narayan examined Mrs. Cunningham at 8:20 am. onthemorning of her fal and
ordered her transfer to St. Mary’ s Hospital approximately two and one-half hours | ater.

*Therecord indicatesthat, when Mrs. Cunninghamwaslocated onthefloor, thesderails
of her bed were in araised position.



atorney-in-fact and next friend,” filed acivil actioninthe Circuit Court of Cabel County on September 13,
1994, dleging that American Hospital and Dr. Narayan had been negligent inthar care and treatment of
her and that they had failed to providefor her safety. Following Mrs. Cunningham’ s death,? her action was
pursued by Judy Banfi [hereinafter “Banfi”], asexecutrix of the decedent’ sestate® More spedifically, Barfi
contendsthat the defendant hospital wasnegligent infalling to adequatdly tranitspersonnd to providefor
Mrs. Cunningham'’ ssafety by restraining and supervising her andinnotindructing itspersonnd regarding
proper trestment of injuries. Likewise, Banfi aversthat Dr. Narayan negligently failed to order Mrs.
Cunningham’ sregraint and supervison and to diagnose and treet her injuriesfollowing her fal. Following
discovery, both defendantsfiled mationsfor summary judgment dleging that they wereentitled to judgment
asamétter of law because Banfi had not produced an expert witnessto testify asto the gpplicablesandard
of care and thedefendants' failure to meet said standard, asrequired by W. Va. Code § 55-7B-7
(1986)."° By order entered February 25, 1999, the circuit court:

flound] that this case is governed by the West VirginiaMedical

‘At thetimethe complaint wasfiled, Mrs. Cunningham was not competent to prosecute
her lawsuit.

®Therecord indicatestha Mrs. Cunningham died on October 18, 1994, asaresult of lung
cancer.

Theredfter, Ms. Banfi also passed away, and Mr. Cunningham, as administrator of his
wife sestate, succeeded Ms. Banfi astheplaintiff herein. For ease of reference, and consstent with the
yleof thiscaseinthe circuit court, we will continue to refer to the plaintiff/appdlant in this matter as
“Banfi.”

%W. Va. Code § 55-7B-7 (1986) provides, in pertinent part, that “[t]he applicable
dandard of care and adefendant’ sfailureto meet said Sandard, if at issue, shal be established inmedica
professond liability casesby the plaintiff by testimony of one or more knowledgesble, competent expert
witnesses if required by the court. . . .”



Professond Liability Act asfound in Chapter 55, Article 7b of the West
Virginia Code.

Plaintiff in this case has produced no expert to establish that either
American Hogpitd for Rehahilitation or ManjulaNarayan, M.D. breached
thegppropriatesandard of careinther treetment of Bertha Cunningham,
Paintiff’s decedent.

Rantiff dlegesthat the Defendants breached the gppropriate sandard of
care by failing to restrain, or order the restraint, of Bertha Cunningham.

Basad upon the pleadings and evidence produced in this case, this Court
isof the opinion thet the decison of whether to retrain the patient or not
isamedical decision, which requires the order of a physician.

The Court further flound] that thereis no evidencethat any physician
orderedregtraint, and that to prevail uponthiscase, the Paintiff would
need to show thet thefailureto order resraint for Bertha Cunninghamwas
adeviation from the applicable standard of care.

Itisfurther uncontested that the Sderails on Bertha Cunningham’ sbed
wereraisad when Ms. Cunningham got out of bed and subsequently fell.

Theissueor issuesof negligence agand therepective defendantsinvolve
complex medica knowledgeregarding theissuanceof resraintsor inthe
case agang Dr. Narayan, the possible aggravation of apreviousinjury
duetodday intrestment. Both of thesemattersrequire expert tetimony.

This case does not involve negligence of such an gpparent naturethat it
could beresolved without the use of expert testimony, thereforethe Court
Isof the opinion that the case of McGraw v. S. Joseph’sHospital,
488 S.E.2d 389 (W. Va. 1997) does not apply.

Accordingly, the court granted the defendants’ motions for summary judgment, ruling:

A. Thiscaseisamedicd mdpractice action involving complex
medica decisonsrequiring the useof anexpeart under West Virginialaw
to providethe Court and jury with theappropriate Standard of careto be
met by the Defendants; [and)]



B. ThePantiff hasfaled to provide any expert to testify on her
behdf with regard to thestandard of care and therefore cannot etablish
aprimafaciecaseagaing either ManjulaNarayan, M.D. or American
Hospital for Rehabilitation.

From this order, Banfi appealsto this Court.

.
STANDARD OF REVIEW

Thegtandard of review governing our decison of thiscaseistwo-fold. Inreviewing the
dreuit court’ sorder generdly granting summary judgment, weemploy aplenary review. “‘A drcuit court's
entry of summary judgment isreviewed denovo.” Syl. PX. 1, Painter v. Peavy, 192 W. Va. 189, 451
S.E.2d 755 (1994).” Syl. pt. 1, McGraw v. . Joseph’ sHosp., 200 W. Va. 114, 488 S.E.2d 389
(1997). However, with respect to the specific question of whether expert testimony isrequired to prove
thedamsof negligence assarted againg the defendants, wereview the drcuit court’ sdecison for an abuse
of discretion. “A trid court isvested with discretion under W. Va. Code 8 55-7B-7 (1986) to require
expert tedimony inmedicd professond liahility cases, and absent an abuse of that discretion, atrid court's
decisonwill not be disturbed on apped.” Syl. pt. 8, McGraw, 200 W. Va. 114, 488 S.E.2d 389.

Having stated the applicable standards of review, we now consider the parties' arguments.



[11.
DISCUSSION
Banfi presentstwo assgnmentsof eror: firdt, that thearcuit court erred by ruling thet the
negligencealeged inthis case cannot be resolved without expert testimony, and second, that summary
judgment isnot proper inthis case given the genuine issue of materid fact regarding the occasion of Mrs.
Cunningham’sfdl. For easeof discusson, wewill condder thesedlegationsasthey rdaeto thethreemain
dams assarted againg the defendants: (1) falure to restrain Mrs. Cunningham, (2) fallureto prevent her

fall, and (3) improper diagnosis and treatment of her resultant injuries,

Governing our congderation of thesethreeclamsaregenerd principlesof law which
dictate when aplantiff isrequired to produce expert tesimony in order to prove hisher dam of medicd
mdpractice™ Claimsof professond negligencearising from hedth carepracticesaregeneraly governed
by the Medical Professional Liability Act, W.Va Code 8 55-7B-1, et seg. Section 7 of thisAct
addressesthe nead for expert tesimony in such cases. “[t]he gpplicable sandard of care and adefendant’ s
failureto meet said standard, if a issue, shall beestablishedinmedical professiond liability casssby the
plantiff by testimony of one or more knowledgesble, competent expert witnessesif required by the
court....” W. Va. Code § 55-7B-7 (emphasis added). In our recent decision, McGraw v. .

Joseph' sHospital, weinterpreted W. Va. Code 8§ 55-7B-7 asgranting alower court the discretion to

YAstheassignment of error regarding the gentineissue of materid fact partainssoley to
Banfi’ sprevention of fall claim, wereservefor our discussonthereof our coordinate andysisof thelaw
applicable thereto. Seeinfra Section 111.B.



require, or not to require, expert testimony in casesof medica negligence. SeeSyl. pt. 8, 200W. Va

114, 488 S.E.2d 389.

Despite the discretionary power of circuit courts in these cases,

e

[i]t isthe general rule that in medical malpractice cases
negligence or want of professona skill can be proved only by expert
witnesses.” Syl. pt. 2, Robertsv. Gale, 149 W. Va. 166, 139 S.E.2d
272 (1964).” Syl. Pt. 1, Farley v. Meadows, 185 W. Va. 48, 404
S.E.2d 537 (1991).

Syl. pt. 5, McGraw v. . Joseph’ sHosp., 200W. Va 114, 488 SE.2d 389. Typicdly, the need for
expert testimony isobviated, however, in casesinvolving negligence clamsthat arewithinthejury’s
common knowledge as nonmedical laypersons.
“Inmedica md practice caseswherelack of care or want of il

IS SO gross, so as to be apparent, or the aleged breach relates to

noncomplex mattersof diagnossand trestment within the understanding

of lay jurorsby resort to common knowledge and experience, falureto

present expert testimony on theaccepted sandard of care and degree of

skill under such circumstancesisnot fatal to aplaintiff’ sprimafacie

showing of negligence.” Syl. Pt. 4, Totten v. Adongay, 175W. Va

634, 337 S.E.2d 2 (1985).
Syl. pt. 6, McGraw, id. Seealso Syl. pt. 3, Tottenv. Adongay, 175W. Va. 634,337 SE.2d 2 (**It
isthegenerd rulethat want of professond skill can be proved only by expert witnesses. However, cases
may arisewherethereis such want of kill asto dispense with expert testimony.” Syl. pt. 2, Howell v.
Biggart, 108 W. Va. 560, 152 S.E. 323 (1930).”). Likewise, “[t]he standard of nonmedical,
adminidrative minigerid or routine carein ahospital nesd nat be established by expert tesimony, because

thejury iscompetent from itsown experienceto determine and gpply areasonable carestandard.” Syl.



pt. 9, McGraw, 200 W. Va. 114, 488 S.E.2d 389. Seealso Murphy v. Schwartz, 739 SW.2d 777,
778 (Tenn. Ct. App. 1986) (indructing that “common knowledge” exception to requirement of expert
testimony in medica mal practice caseoperateswhen “themedicd negligenceisasblatant asa'fly floating
inabowl of buttermilk’ sothet al mankind knowsthat such thingsare nat done aasant negligence’ (aitetion

omitted)). With these principlesin mind, we proceed to evaluate the circuit court’s rulings.

A. Restraints

Thefirst category of claimsasserted by Banfi against the defendants concernsthe
defendants failureto properly restrain Mrs. Cunninghamwhile shewasapatient at American Hospitd.
Inthisrespect, Banfi urgesthat thedefendants should have ordered restraintsfor Mrs. Cunningham and/or
watched her moreclosdly to ensure her safety during her hospitaizationin American Hospitd’ sfacility.
Thedefendantsreply that the decison of whether torestrain apatientisamedica decisonwhich requires
aphysdanrsorders Ingranting summeary judgment to the defendants, the circuit court agreed that such
amatter isamedica decision, and, as such, determined that expert testimony isrequired to establish

whether the defendants were negligent in not ordering such restraints.

Aswe noted above, whileadreuit court hasdiscretion to require expert tesimony inacase
aleging medica negligence, itisgeneraly acknowledged that such testimony is necessary whenthe
dlegaioninquestioninvolvesatechnicad medica decison, whichisnat within theordinary and common
knowledge of the averagelay juror. Syl. pts. 5, 6, & 9, McGraw, 200 W. Va. 114, 488 S.E.2d 389.
Our researchindicatesthat themgjority of jurisdictionscond dering thequestion of whether restraininga

9



patient is, infact, atechnical medica decison have concluded that itisacomplex determination, and
therefore expert tesimony isrequired to educate thejury asto the gppropriate Sandard of care. See, eg.,
Leonardv. Providence Hosp., 590 So. 2d 906 (Ala. 1991) (concluding that whether a patient should
berestrained isacomplex medica decision requiring expert testimony). Accord Sextonv. S. Paul
Fire & Marine Ins. Co., 275 Ark. 361, 631 SW.2d 270 (1982); Washington Hosp. Ctr. v.
Martin, 454 A.2d 306 (D.C. 1982); Taylor v. City of Beardstown, 142 11. App. 3d 584, 96 Ill. Dec.
524, 491 N.E.2d 803 (1986); Waatti v. Marquette Gen. Hosp., Inc., 122 Mich. App. 44, 329
N.W.2d 526 (1982) (per curiam); Reifschneider v. Nebraska Methodist Hosp., 222 Neb. 782, 387
N.W.2d 486 (1986); Carrigan v. Roman Catholic Bishop, 104 N.H. 73, 178 A.2d 502 (1962);
Mossman v. Albany Med. Ctr. Hosp., 34 A.D.2d 263, 311 N.Y.S.2d 131 (1970); Bronaugh v.
Harding Hosp., Inc., 12 Ohio App. 2d 110, 231 N.E.2d 487 (1967); Murphy v. Schwartz, 739
S\W.2d 777.2 But see Emig v. Physicians Physical Therapy Serv., Inc., 432 N.E.2d 52 (Ind.
Ct. App. 1982) (observing that decison of whether torestrain patient isroutine, ministeria decisonwithin

common knowledge of lay jury), superseded by statute as stated in Ogle v. S. John’s Hickey

12Cf. Butler v. Caldwell Mem'| Hosp., 90 Idaho 434, 412 P.2d 593 (1966) (noting
that ordering of restraintsiswithin purview of treating physcian); Clitesv. lowa, 322 N.W.2d 917 (lowa
Ct. App. 1982) (reaching conclus on that expert testimony iSnecessary regarding patient restraintsin
context of individuaswith psychiatric disorders, and citing Youngberg v. Romeo, 457 U.S. 307, 102
S. Ct. 2452, 73 L. Ed. 2d 28 (1982)); Bennett v. Winthrop Community Hosp., 21 Mass. App. Ct.
979, 489 N.E.2d 1032 (1986) (basing decison of whether expert testimony isrequired onissue of patient
restraints upon factsof individua case); Kujawski v. Arbor View Health Care Ctr., 139 Wis. 2d 455,
407 N.W.2d 249 (1987) (differentiating between restraintsfor patient’ s protection, which decison involves
routine care and does not need to be established by expert testimony, and those for modification of
patient’ sbehavior, which determination requiresaphys cian’ sorder and must be supported by expert
testimony).

10



Mem' | Hosp., 473 N.E.2d 1055 (Ind. Ct. App. 1985). Therefore, inthe absenceof indiciato suggest
that the circuit court abused its discretion, we conclude that the court did not err by requiring expert

testimony on the patient restraints issue, and we affirm its ruling in this regard.

B. Prevention of Fall

Next, Banfi alleges that the defendants were negligent in failing to prevent Mrs.
Cunningham’ sfall. For thisissue, weare presented with conflicting factual accountsasto how Mrs.
Cunningham cameto be upon her bathroom floor. Banfi representsthat Mrs. Cunningham, having been
ingtructed not to get out of bed without assistance, repeatedly cdled for help in traveling to the bathroom.
When no one cameto her aid, Mrs. Cunningham findly attempted to journey to the bathroom by hersdlf
and thereupon fell to thefloor. By contrast, the defendants report that when Mrs. Cunningham was
discovered on her bathroom floor, she appeared apol ogetic and claimed that she had not requested
ass stlance because shedid not want to bother anyone. Inrendering itsfinal order, thecircuit court made
no digtinct findingsand rendered no specific cond usionswith respect to these counts of negligenceagaingt
the defendants. The court did, however, determinethat our prior decisoninMcGrawv. . Joseph's

Hospital, 200 W. Va. 114, 488 S.E.2d 389, was not applicable to this case.

On gpped tothisCourt, Banfi complainsthat thedreuit court erroneoudy granted summeary
judgment to the defendants on thisclam despitethe exisence of agenuineissue of materid fact regarding
Mrs Cunningham’ sfdl andthat, inany event, expert testimony was not required to provethe defendants
negligence. Frg, incongdering the propriety of the summary judgment award, weare of theopinion thet

11



thevarying accounts of thefacts surrounding Mrs. Cunningham’ sfall demonstrate agenuineissue of
materid fact 30 asto pred ude summary judgment ontheissue of thedefendants culpability for thisincdentt.
Rule56(c) of theWest VirginiaRulesof Civil Procedurerendersproper thesummary dispostion of acase
when “there isno genuine issue asto any material fact and . . . the moving party isentitled to a
judgment as a matter of law.” (Emphasis added).
Roughly gated, a“genuineissue’ for purposesof West Virginia
Ruleaf Civil Procedure 56(c) issmply one hdf of atridworthy issue, and
agenuineissuedoesnot arise unlessthereis sufficient evidencefavoring
the non-moving party for areasonable jury to return averdict for that
paty. Theopposng hdf of atridworthy issueis present wherethe non-
moving party can point to one or more disputed “materid” facts. A
materid fact is one that has the capacity to sway the outcome of the
litigation under the applicable law.
Syl. pt. 5, Jividen v. Law, 194 W. Va. 705, 461 S.E.2d 451 (1995). Accord Andersonv. Liberty
Lobby, Inc., 477 U.S. 242, 248, 106 S. Ct. 2505, 2510, 91 L. Ed. 2d 202, 211-12 (1986) (A “dispute
about amaterid factis‘genuing ... if theevidenceissuch that areasonablejury could return averdict for
the nonmoving party.”); Syl. pt. 2,in part, Gentry v. Mangum, 195W. Va 512, 466 SE.2d 171 (1995)
(“Anissueis‘genuine whentheevidencerdevanttoit, viewed in thelight most favorableto the party
oppasing themoation, issufficiently open ended to permit arationd factfinder to resolvetheissuein favor

of either side.”).

Whilethedefendants' theory of the casefactudly supportsajudgment intheir favor, so,
too, isit plausble, under Banfi’ sverson of the crcumstances surrounding Mrs. Cunningham’ sfall, that a

jury could find thedefendants solely liablefor thisoccurrence and therefore absol ve the decedent of any

12



responshility. Giventhisposshbility of averdict for either party, we are sufficiently convinced thet this
factudl dispute* hasthe capacity to sway the outcome of the litigation,” Syl. pt. 5, in part, Jividen v. Law,
1H9W. Va 705,461 SE.2d 451, so asto render improper an award of summary judgment on thisissue:
“[1]f thereisno genuineissue asto any materid fact summary judgment should be granted but such
judgment must be denied if thereis a genuine issue as to a material fact.” Syl. pt. 4, Aetna
Cas. & Qur. Co. v. Federal Ins. Co. of New York, 148 W. Va. 160, 133 S.E.2d 770 (1963)
(emphasisadded). Seealso Hanlonv. Chambers, 195W. Va. 99, 105, 464 SE.2d 741, 747 (1995)
(“[1]f thereisany evidencein the record from any source from which areasonableinference canbedrawvn
in favor of the nonmoving party, summary judgment isimproper.”). Accordingly, wereversethedrcuit
court' sorder insofar asit granted summary judgment to the defendantson Banfi’ sdamsadleging thet they
werenegligent infailing to prevent Mrs. Cunningham’ sfal. Weremand thismétter for further proceedings

consistent with our instructions below.

With respect to whether the circuit court erred by requiring expert testimony on thefal
prevention cdlam, we have observed that the arcuit court conclusively determined that our prior decigon
in McGraw v. S. Joseph’s Hospital, 200 W. Va. 114, 488 S.E.2d 389, does not apply to this
proceeding. Withthisconclusion, however, westrongly disagree. Not only did McGraw involvefacts
gmilar tothosea issue herein, but we asodetermined, inthat case, that damsof negligencearisng from

ahogpita patient’ sfdl generdly do not requireexpert testimony astheapplicablestandard of careiswithin

13



the common knowledge of theaveragelay jury. 200W. Va. a 120-22, 488 SE.2d at 395-97.% Asthe
casesub judiceisremarkably smilar to our prior decison of McGraw, weingruct thecircuit court to

refer to this precedent during its reconsideration of thisissue.

C. Diagnosis and Treatment

Ladly, Banfi complainsthat the defendantswere negligent inthar diagnossand trestment
of Mrs. Cunningham following her fdl. Inthiscount, Banfi assertsthat the defendantsfaled to timely
diagnoseand treat Mrs. Cunningham’ spog-fal injuries, and that such delay caused an aggravation of a
prior, nonspecificinjury shehad susained. Thedefendantsrespond that they timely diagnosed and treeted
Mrs. Cunningham’ s broken hip, and that, absent expert testimony, Banfi has not demonstrated their
deviation from the dandard of care. Again, the drcuit court agreed with the defendants and, finding that
Banfi had not proffered expert testimony in support of her dams, granted summeary judgment thereon to

American Hospital and Dr. Narayan.

Aswenoted above, typicaly expert testimony isrequired to prove clams of medical
negligencewhen thedleged misconduct involvesacomplex medicd decison rather then ameatter invalving
nonmedicd, routine, or minigterid care. SeeSyl. pts. 5, 6, & 9, McGraw, 200W. Va 114, 488 SE.2d

389. Similar toour finding in Section I11.A., supra, that amedical decision, which requires expert

For casesfrom other jurisdictionsfinding that expert testimony isnot reguired to prove
negligence when ahospital patient fals, see McGraw, 200W. Va a 120-21, 4838 SE.2d a 395-96, and
cases cited therein.
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testimony, is presented asto whether patient restraints should have been ordered in aparticular case, so
too do we condludethat the present dlaim requires expert testimony. |n other words, whether adefendant
has properly diagnosed and/or treated apatient entrusted to his’her care necessitates expert testimony
because such aquestionisouts dethe common knowledge of thetypica jury. A multitude of our Sster
jurisdictions addressing such aquery have reached the same conclusion. See, e.g., Joring Creek
Living Ctr. v. Sarrett, 319 Ark. 259, 890 S.W.2d 598 (1995) (concluding that expert testimony is
required to proveclamsof negligent diagnossand treatment).  Accord Donovanv. lowa, 445N.W.2d
763 (lowa 1989); Sorenson v. S. Paul Ramsey Med. Cir., 444 N.W.2d 848 (Minn. Ct. App. 1989),
aff d asmodified, 457 N.W.2d 188 (Minn. 1990); Kelly v. Berlin, 300 N.J. Super. 256, 692 A.2d
552 (App. Div. 1997); Redding v. Saunders, 213 A.D.2d 1015, 625 N.Y.S.2d 115 (1995) (mem.).
But see Harev. Wendler, 263 Kan. 434, 442, 949 P.2d 1141, 1147 (1997) (noting that common
knowledge exception can obviate need for expert testimony where“if what isaleged to have occurred in
thediagnogs, treatment, and care of apatient isso obvioudy lacking in reasonable care and the results

areso bad that thelack of reasonable carewoul d be gpparent to and within the common knowledgeand

“See also Sowev. McHugh, 46 Conn. App. 391, 699 A.2d 279 (1997) (requiring
expert testimony with repect to dlegations of negligent trestment of patient’ smedica condition); Didrict
of Columbiav. Mitchell, 533 A.2d 629 (D.C. 1987) (same); Saxton v. Toole, 240 111. App. 3d 204,
181 1l. Dec. 160, 608 N.E.2d 233 (1992) (same); Smith v. Weaver, 225 Neb. 569, 407 N.W.2d 174
(1987) (same); Ramage v. Central Ohio Emergency Servs,, Inc., 64 Ohio St. 3d 97, 592 N.E.2d
828 (1992) (same); Murphy v. Schwartz, 739 SW.2d 777 (Tenn. Ct. App. 1986) (same); Reeves
v. Geigy Pharm., Inc., 764 P.2d 636 (Utah Ct. App. 1988) (same). Cf. Espinosa v. Little Co. of
Mary Hosp., 31 Cal. App. 4th 1304, 1319, 37 Cal. Rptr. 2d 541, 550 (1995) (observing that “[t]o
provethedefendant’ snegligencewasasubgantid factor in causng the plaintiff’ sconditionin [logt-chance)
cases, the plaintiff must present expert testimony that if proper trestment had been given, abetter result
would have followed” (citation omitted)).
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experienceof mankind generdly” (internd quotationsand ditations omitted) (emphasisadded)). Because
we can locate no basisfor conduding thet the drcuit court abusad itsdiscretion in requiring Banfi to present
expert tetimony regardingthedefendants dlegedly improper diagnos sand trestment of the decedent, we

affirm the circuit court’ s ruling in this regard.

V.
CONCLUSION
For theforegoing reasons, the February 25, 1999, order of the Circuit Court of Cabell
County isaffirmed, in part, and reversed, in part, and this caseisremanded for further proceedings

consistent with this opinion.

Affirmed, in part, Reversed, in part, and Remanded.
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