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Dawvis, J., concurring in part and dissenting in part:

ThisCourt was asked to determinewhether thetria court committed error by conduding
that acontingency fee contract between attorney LauraColtdli-Roseand her clients, Mabel Bassand
DouglasBass, provided for no recovery of feesfor medical paymentsobtained on bendf of the Basses.
Themgority opinion concluded that thetria court indeed committed error because such arecovery was
provided for inthecontract. | agreewiththemagority’ sdecisonthat Rosewasentitled to compensation
under the contract for her work in recovering medical paymentsfrom Darren Weakley’ sinsurer. |
disagree, however, with the mgority’ s decison that the contract permitted Rose to recover feesfrom the
medical paymentsobtained from her clients owninsurer. Therefore, | concur in part and dissent in part

to the majority’ s opinion.

A. THE CONTRACT PERMITTED RECOVERY OF FEES
FROM MEDICAL PAYMENTSOBTAINED FROM
DARREN WEAKLEY’'SINSURER
Rose atempted to obtain one-third of the proceeds from the medica payments collected

fromWeskley’ sinsurer. Sherecovered $25,000.00 fromtheinsurer. Thus, Roseinitialy retained one-



third ($8,333.00) of the recovery based upon the language of her contract with the Basses! Under the
contract, Rose and the Basses agreed that shewoul d receive one-third of therecovery from“whoever is

liablefor . . . injuries or damages resulting from [the] accident.”

Thedircuit court rediricted the above quoted-language to mean that Rose could recover
only the feesfrom the person who struck the car inwhich Mr. Basswasriding when hewasinjured. The
mgority opinion correctly found that such an interpretation of the contract waswrong. Inthe context of
thedam againgt Mr. Weskley’ sinsurer, thereisno ambiguity inthecontract. Itisawd| settled principle
of law that “[w]herethe terms of acontract are clear and unambiguous, they must be gpplied and not
construed.” Syllabuspoint 2, Bethlehem Mines Corp. v. Haden, 153 W. Va. 721, 172 SE.2d 126

(1969).

Weskley wasthedriver of the car in which Mr. Basswas a passenger when he sustained
hisinjuries. Nather Mr. Bassnor hismother, Mrs. Bass, owned thevehicledriven by Weekley. While
therecord in this case does not disclose whether or not aseparate action wasinitiated against Weskley,
itisclear that apotentid clamwaspresent. Inother words, Weskley wasapotentid adversary. Inthis
posture, Rose' s contract with the Bassfamily clearly entitled her to receive one-third of any recovery

obtained from Weakley.

'Ultimately, Rose retained one-fourth of the recovery.
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B. THE CONTRACT WASAMBIGUOUSASTO WHETHER
ROSE COULD RECOVER FEESFROM MEDICAL
PAYMENTSOBTAINED FROM THE BASSES INSURER
Although | find the contract was not ambiguousasto Rose srecovery of feesinvolving
Wesekley, | beieve ambiguity exised asto whether the contract permitted the recovery of legd feesfrom
medica paymentsobtained fromtheBasses owninsurer.? Themgjority opinion hasrelied uponlanguage
from an opinion written in 1914 to conclude that theword “liable,” asused in thecontract, hasbroad

enough meaning toinduderecovery of feesfrom medicd paymentsobtained fromtheBasses owninaurer.

The mgjority opinion iswrong.

The proper condruction of the languagein the contract isnot limited to theterm “ligble”
Thecontralling languegeis*lidblefor . . . injuriesor damagesresulting from [the] acaident.” Rose contends
that thislanguage clearly showsthat she contemplated recovery of feesfrom monies obtained from the
Bas=s owninsurer. No such darity exists. Thelanguageof the contractisambiguous. “Itisdsowell
settled that any ambiguity in acontract must be resolved againgt the party who prepared it.” Nisbet v.
Watson, 162 W. Va. 522, 530, 251 S.E.2d 774, 780 (1979). SeeHays& Co. v. Ancro Oil & Gas,

Inc., 186 W. Va. 153, 155, 411 S.E.2d 478, 480 (1991).

| havelittle doubt that Rose may have contemplated recovering feesfor monies obtained

“Roserecovered $21,666.00in medica paymentsfrom Mrs. Bass sinsurer. Rosethen retained
$7,221.00 as her contingency fee for retrieving these monies.
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from the Basses own insurer.® However, such acontemplation was not made evident in the contract.
Under our caselaw, any ambiguity in the contract hasto be interpreted againgt the maker of the contract.
Here, thiscontract maker isRose.  Therefore, the circuit court was correct in ruling againg Rose asto
the portion of her feethat resulted from moniespaid by theBasses owninsurer. Themgority opinion was

wrong in reversing the lower court’ s ruling in this regard.

For thereasons stated, | respectfully concur in part and dissent in part to the mgority

opinion.

4tismost unusud for lawyersto seek feesfrom medica payments. In fact, the mgjority of the
plantiffs bar doesnot take acontingency fee on medica payment recoveriesobtained fromther client’s
own insurer.



