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The Opinion of the Court was delivered PER CURIAM.

JUSTICE SCOTT dissents and reserves the right to file a dissenting opinion.
JUSTICE DAVIS concursin part, and dissentsin part, and reserves the right
to file a separate opinion.



SYLLABUSBY THE COURT

1. “A vdid written insrument which expressesthe intent of the partiesin plain and
unambiguouslanguageisnot subject to judicid construction or interpretation but will be applied and
enforced according to suchintent.” Syl. pt. 1, Cotiga Dev. Co. v. United Fuel Gas Co., 147 W. Va

484, 128 S.E.2d 626 (1962).

2. “Wheretheterms of acontract are dear and unambiguous, they must be goplied
and not construed.” Syl. pt. 2, Orteza v. Monongalia County Gen. Hosp., 173 W. Va. 461, 318

S.E.2d 40 (1984).

3. “*Itisthe safest and best mode of condruction to givewords, freefrom ambiguity,
their plain and ordinary meaning.” Williamsv. South Penn Qil Co., 52 W. Va. 181, 43 SEE. 214
(1902), Syllabus Point 4.” Syl. pt. 3, Bennett v. Dove, 166 W. Va. 772, 774, 277 S.E.2d 617, 619

(1981).



Per Curiam:

Appellant LauraColtdlli-Rose (“Rose), defendant below, appedsthe January 28, 1999
fina order of the Circuit Court of Berkdey County, which granted summeary judgment infavor of gppellee
Douglas Bass, plantiff below, on hisdam thet Rose had improperly charged a continent fee on recoveries
obtained under themedica paymentscoverage of two separateautomohbileinsurancepolicies. Thedrcuit
court ruled that the recovery of such insurance procesdswas not within theterms of the contractsbetween
Roseand Mr. Bass. Wereverse, concluding that such recoverieswere contemplated by the provisons

of the contracts.

l.
BACKGROUND
Thebascfactsof thiscasearenat disputed. Douglas Basswasaguest passenger inacar
driven by Darren Weskley, when that car was struck on September 30, 1990 by avehidledriven by Cary
Dunham. Mr. Basswasaminor at thetimeof theaccident, and shortly theresfter, on October 16, 1990,
hismother, Mabe Bass, hired Rose to represent both her and her son. Mrs. BassSgned an “ Authority
to Represent” form which authorized Rose to undertake representation with respect toa® daim againgt
Cary Dunham, or whoever isligblefor my son, DouglasBass' injuriesor damagesresulting froman
accident or incident which occurred on or about September 30, 1990 at Berkeley County, WV.” The

agreament further spedified the payment of aone-third contingency fee, and contained an acknowledgment



that “[i]t isunderstood and agreed that the feewill be cal culated on the entire amount of the recovery

(settlement or verdict).”

Rosg' srepresentation of the Bassesresulted in recoveriesfrom severd different sources.
Initialy, Rose sought and obtained reimbursementsfor Douglas Bass smedicd billsunder themedica
paymentscoverage of Weekley' sautomobileinsurance policy with State Farm Insurance Company, up
to the policy’ s $25,000 limit. Rose deducted her one-third contingent fee from these proceeds
($8,333.33), and remitted theremaining amountsto Mrs. Bass Mabe Basswasaware of thisprocedure,

and initially lodged no complaint.

In August 1991, theliability portion of Douglas Bass s clam wasresolved through a
negotiated settlement. Dunham’ sliability insurance carrier agreed to pay $200,000, with Rose dso
obtaining $60,000 under Mrs. Bass sunderinsured motorist coveragewith State Farm. DouglasBasshed
turned eghteen on June 18, 1991, and thuswas paid thesesumsdirectly. Roselikewiseimposed aone-

third contingent fee on this recovery, which has never been disputed.

At somepoint after theliahility settlement in August, 1991, therdlationship between Mrs.

Bassand her sonbecame strained. Because she percaived aconflict of interest in representing both of



them, Rose ceased representing Mrs. Bass, who was subsequently left out of anew contingent fee

agreement with Douglas Bass executed on September 28, 1992.*

Rosehed for sometimelbeen sasking additiond rembursement for medica expensesunder
themedicd paymentscoverageof Mrs Bass sowninsurance policy with Sate Farm. StateFarminitialy
declined to stack medical coverage payments,; however, in August 1992, Rose secured payment of
$21,666.52, which was paid to Douglas Bass directly. Rose again took one-third of therecovery, or

$7,221.17, as her contingent fee.

Mrs. Bass had previoudy sought and obtained new counsdl in April, 1992, who
subsequently demanded that Rose refund the one-third contingent fee she took from the $25,000 medicd
payment benefit onthe Weskley venide. At the gpparent suggestion of ethicscounsd for theWest Virginia
SaeBar, Rosereduced her feefrom one-third to one-fourth of thefirst $25,000 medica payment benefit.
She pad thisrefund ($2,083.33) directly to Douglas Bass. However, the matter was not resolved, and
onJanuary 15, 1993, Mrs Bassfiled thisaction againg Roseand DouglasBass. An amended complaint
wasfiled on April 15, 1993, where Douglas Bass became the party plaintiff. On November 9, 1993, the
creuit court granted the defendants mation for summary judgment. The court later, however, rescinded
itsinitid order, and attempted to certify various questionsto thisCourt. Review wasinitidly granted, but

this Court later dismissad the metter, conduding thet the issues raised were not factually developed so as

Thetermsand conditions of thissecond feeagreement signed by Douglas Basswereidentical to
those contained in the document previously executed by Mabel Bass in October 1990.
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to permit adjudication of the certified questions. SeeBassv. Coltdli, 192W. Va 516,453 S.E.2d

350 (1994).

Thedrcuit court subssquently granted summeary judgment to Douglas Bass on January 28,
1999, concluding that “[t]he contingent fees charged by [Rosg] on the medica payment recoverieswere
not covered by the contingent fee contract entered into by ather Mabd Bassor DouglasBass....” The
rationale behind this conclusion was as follows:

Itisthe court’ sopinion that these two contingent fee contracts. . .
entered into between the partieswererdaed toand dedt withatort dam
whichMabd and Douglas Basshad againg Cary Dunham, or whoever
caused . . . theinjuries Douglas Bass received in the accident described
inthe contract, and did not cover, under their terms, any moneyswhich
would be payable under any contract of insurance, except insurance
caried by Cary Dunham, or which covered the operation of hisvehideat
the time he caused the accident.

Thecourt ordered Rosetorefund $13,472.17 in contingent feesprevioudy retained, lessaguantum meruit

fee for her services. Itisfrom this order that Rose now appeals.



.
DISCUSSION
Thiscase presentsthe Court with thedraghtforward task of determining whether thedrcuit
court properly interpreted thefeecontract in question. Speaificaly, wemust ascertainwhether the contract
between Rose and the Basses contempl ated acontingency feewith repect to arecovery obtained under

the medical payments coverage afforded by an automobile insurance policy. We find that it did.?

Thecourt bd ow determined that the contract in question wasnot ambiguous. Aswe dated
inFraternal Order of Police, LodgeNo. 69 v. City of Fairmont, 196 W. Va. 97, 468 S.E.2d 712
(1996), “itisfor atrid court to determine whether theterms of an integrated agreement are unambiguous
and, if so, to congtrue the contract according toitsplanmeaning.” 1d. at 100,468 SE.2dat 715. “A
vaidwritteninstrument which expressestheintent of the partiesin plain and unambiguouslanguageisnot

ubject tojudicia congruction or interpretation but will be gpplied and enforced according to suchintent.”

Douglas Bass asksthis Court takethe matter further, and consider whether thecircuit court’s
ruling should beaffirmed on the bag sthat the contingent feeimpased by Rosewasexcessve. Inmaking
thisargument, Mr. Bassrelied primarily upon Committee on Legal Ethicsv. Tatterson, 177 W. Va
356, 352 SE.2d 107 (1986), wherethe Court held that charging aone-third contingency feeto collect the
undisputed proceeds of alifeinsurancepolicy wasexcessve. Whilewe have previoudy indicated thet
“Iw]learenctwed. . . tothelower court’ srationde, but may rule on any dternate ground manifest inthe
record.” Conrad v. ARA Szabo, 198 W. Va. 362, 369, 480 S.E.2d 801, 808 (1996), the Court has
morerecently cautioned that “[g)Ithough our sandard of review for summary judgment remainsde novo,
acircuit court’ sorder granting summary judgment must set out factua findings sufficient to permit
meaningful appdlatereview,” syl. pt. 3, in part, Fayette County Nat. Bank v. Lilly, 199 W. Va 349,
484 SE.2d 232 (1997). Becausethedircuit court hasnot fully ddinested the facts necessary to determine
whether, under the circumstances of thiscase, the contingency feewasexcessive, we declineto underteke
andyd sregarding whether summary judgment was gppropriate on the dternative ground advocated by Mr.
Bass.



Syl. pt. 1, Cotiga Dev. Co. v. United Fudel GasCo., 147 W. Va. 484, 128 SE.2d 626 (1962). See
also syl. pt. 2, Orteza v. Monongalia County Gen. Hosp., 173 W. Va. 461, 318 S.E.2d 40 (1984)
(“Wherethetermsof acontract are clear and unambiguous, they must be gpplied and not construed.”).
We undertake plenary review of alower court’ sfacial interpretation of awritten agreement. See
Fraternal Order of Police, 196 W. Va at 100, 468 S.E.2d at 715; Williams v. Precision Cail,

Inc., 194 W. Va. 52, 64 n.23, 459 S.E.2d 329, 342 n.23 (1995).°

Inthiscase, thedrcuit court interpreted the pertinent contract language, “damagang . ..
whoeverislidblefor . . . injuriesor damegesreaulting from [the] accdent,” asreferring only to those parties
who may beliableintort for theinjuries sustained by the client, Douglas Bass. We do not read this
language asredtricting Rose' scompensabl e servicesto obtaining recovery only fromwrongdoers. This

Court has conggently emphasized that “[i]t isthe safest and best mode of condiruction to givewords free

3When a court’ s determination as to the meaning of a contract goes beyond the text of the
agreement, our review is more deferential:

[W]henatrid court’ sanswersrest not on plain meaning but on differentid
findingshy atrier of fact, derived from extringc evidence asto the parties
intent with regard to an uncertain contractud provison, gopelatereview
proceeds under the“clearly erroneous’ stlandard. The same standard
pertainswhenever atrid court decidesfactud mattersthat are essentid to
ascertaining the parties’ rightsin aparticular situation (though not
dependent on the meaning of the contractual termsper se). Inthese
types of cases, theissues are ordinarily fact-dominated rather than
law-dominated and, to that extent, thetrid court’ sresolution of themis
entitled to deference.

Fraternal Order of Police, 196 W. Va. at 100, 468 S.E.2d at 715 (footnote omitted).
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from ambiguity, their plain and ordinary meaning.”” Syl. pt. 3, Bennett v. Dove, 166 W. Va 772, 774,
277 SE.2d 617,619 (1981) (quoting syl. pt. 4, Williamsv. South Penn Oil Co., 52W. Va. 181, 43
S.E. 214 (1902)). Seealso Nisbet v. Watson, 162 W. Va. 522, 530, 251 S.E.2d 774, 780 (1979)

(“the language of a contract must be accorded its plain meaning.”).

Asthis Court long ago recognized, theterm “liable”’ has expansive meaning, which
encompassesaparty being“‘ bound or obliged inlaw or equity’; ‘ repongble, answerable, or compdlable
to makesatiSfaction, compensation, or restitution’; ‘ obligated'; * accountablefor or chargegblewith,” ‘as
liable for money.”” Wilhelmv. Parkersburg, M. & I. Ry. Co., 74 W. Va. 678, 683, 82 S.E. 1089,
1091 (1914) (citationsomitted). Seealso Black's Law Dictionary 915 (6th ed. 1990). Other courts
have likewise given thisterm broad meaning. In National Sur. Corp. v. Michigan Fire& Marine
Ins. Co., 59 F. Supp. 493 (D. Minn. 1944), aff' d, 156 F.2d 329 (8th Cir. 1946), agrain warehouser
had obtained afireinsurance policy providing coveragefor damageto, among other things, “merchandise
hedintrug,” solong asthewarehouser was*“lidbletherefor.” 1d. a 494. When aportionof thegrain thet
thewarehouser was storing as balleewas subssquently destroyed by fire, theinsurer refusad to indemnify,
assarting that word “liable’ as contained in the palicy referred only to tort ligbility, to theexcluson of any
contractua obligation. ThecourtinNational Surety rejected thisargument, noting that “[tjhegenera
word ‘ligble’ doesnot indicate of itself upon what theinsured sliability must be predicated upon.” Id. a

495. The use of thisterm in the present fee contract is no more restrictive.



Reather than limiting the gpplication of Rose' s contingent fee to recoveries obtained from
third-party tortfeasors, we interpret the plain wording of the provision in question to encompass any
recovery secured from aparty who islegally obligated to compensate Douglas Bassfor the losses
occasioned by the car accident inwhich hewasinvolved. Wethereforehold that the circuit court erred

in ruling to the contrary.*

“‘Rosed o bringsan assignment of error daiming that the dircuit court abused itsdisoretioninfailing
to disqudify Douglas Bass slawyer, based upon, inter alia, thefact that counsd had initialy represented
Mabd Bassinthe present action. Thismetter wasthe subject of apetition for writ of prohibitionfiledin
this Court in April 1998, which was previously denied. We find this claim to be meritless.
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[I.
CONCLUSION
For thereasonsgtated, thejudgment of the Circuit Court of Berkeley County isreversed

and remanded for further proceedings consistent with this opinion.

Reversed and remanded.
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