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| dissent because| believethat the gppdlant did not preserve his cross examination and

closing argument issues for appeal.

The mgority’ sfinding that the prosecution made improper use of the gppdlant’ s pos-
Miranda slence appearsto be correct. However, our law is settled that before this Court will consder
such eror, it must have been raised bdow in atimdy manner so that thetria court has an opportunity to

correct it. This was not done here.

The mgority statesthat the gppellant did not make a contemporaneous objectionto the
prosecutor’ s cross examination but motioned for amistria “subsequent to the cross examination.”
However, the mgority does not disclosejust how subsequent to the cross examination themaotion for a
mistrid occurred. After the complained of cross examination of the appellant, there was redirect
examinaion and thenrecrossexamination. At that point therewasadiscusson a the benchinwhichtwo
exhibitswerediscussed. Thisdiscussonwasfollowed by arecess. After the recess, gppdlant’ switness,
Betty Wdlker, testified. After Ms. Waker’ stestimony, thejury wasdismissed for theevening and a

lengthy discusson concerning jury indructions occurred between thetrid court and theparties. Thetrid



court inquired whether therewere“any looseends or mattersto takeup[.]” At that point, the gppellant

said nothing about the alegedly improper cross examination.

After athree-day weekend, the trial reconvened and the defense called two more
witnesses, Larry DeHusand Me Curry. At theend of thistestimony, the court recessed dueto the
unavalability of awitness, andancther lengthy discussonwashed concerning jury indructions.: Attheend
of thisdiscusson, thetrid court asked whether therewere“any other looseendsor matters| haven't ruled
or passed upon.” Thegppd lant dill said nothing about the cross-examination. After arecessfor lunch, the
aopdlant cdled hisfind witness, Dr. EcholsHansbarger. At thecondusion of thistestimony, the defense
rested and repested itsmotion for acquittd initialy madeat theend of the State’ sevidence. Following the
motion, the court asked whether there were any other motions. Finally, at that point, the appellant
moved for amigtria based on the State’ s crass-examination of the gppdlant, four days and four witnesses
after thetrid court and thejury heard the complained of testimony. The mgority’ sconcluson that this

alleged error was properly preserved for appeal is contrary to our jurisprudence.

Rule103(a)(2) of theWes VirginiaRulesof Evidencedates, in part, that “[ €] rror may not
be predicated upon aruling which admits or excludes evidence unlessasubgtantia right of the party is
affected, and [i]n case the ruling is one admitting evidence, atimdly objection or maotion to Srike gopears
of record[.]” (Emphasisadded). ThisCourt has explained that “[o]nceit isbelieved that evidence of a
prgudicid nature has been introduced, to satisfy the requirements of Rule 103(a) an objection must be

interposed at the time the evidence has been offered and the trial court thus be given an
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opportunity to rule on the admissibility of the evidence.” Reed v. Wimmer, 195 W.Va. 199,
204, fn. 4,465 SE.2d 199, 204, fn. 4 (1995) (emphasisadded). Further, the Court has opined thet “[w]e
didavor thetechnique of not fird making atimdy objection to theerror and indead wating until alater time
to movefor amidtrial.” Pasqualev. Ohio Power Co., 187 W.Va. 292, 309, 418 S.E.2d 738, 755
(1992). When measured againgt thislaw, itisplain that the gppellant failed to preservehisaleged cross

examination error.

Themgority saysthat oneof thejudtifications behind therequirement of contemporaneous
objectionsisto givethetria court an opportunity to rule on an objection beforeit isbrought to this Court.
By mationing for amigtrid, reasonsthemgority, the gppellant gavethetrid court such an opportunity.
However, thetimdinessrequirement isalso desgned to give thetrid court achanceto rule on the evidence
beforeit isadmitted so thet thejury does not hear inadmissible evidence. Although thiscannot dwayshbe
done, theobjection must soon follow thedleged error sothat thetrid court can take effective corrective
measuresif necessary. Intheingtant case, the gppdlant’ sdilatory conduct robbed thetria court of any
effective meansof correcting thealleged error. After afour-day period, it would have been futileand
confusing for thetrid court toingruct thejury to* disregard the cross-examination of the defendant you

heard last week concerning his silence after Detective Westfall read him his Miranda rights.”

Next, themgority findsthat thealleged error involving the prosecution’ suse of post-
Miranda slence during the Stat€ s closng argument was adequately preserved for gpped under syllabus

point 3 of Lacy v. CSX Trangp. Inc., 205W.Va. 630, 520 SE.2d 418 (1999). Thedifficulty withthis
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finding isthat therewasno maotioninlimineto exdude the defendant’ sslence, and therewasno previous
timdly objectiontotheuseof such evidence. Therefore, the Court aso should havefound that thisissue

was not preserved for appeal.

Theimmediate effect of the mgority’ sdecisonisthat the State now hasto retry the
appellant after he has aready been convicted by ajury, based on substantia evidence, of voluntary
mandaughter with the use of afirearm. My concarn, however, iswith the potentia long term effects of the
decigon. | fear that the Court has Sgnificantly weskened Rule 103 of theWes VirginiaRules of Evidence
by removingitstimdinessreguirement. The Court hasasoignored our body of settled law that demands

timely objections to alleged errorsin the trial court. Accordingly, | dissent.



